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BRIEF FOR APPELLANTS.

STATEMENT OF THE CASE.

. The appellants, bondholders of the Waterford Irri-

gation District of the State of California, appeal from

a decree in bankruptcy confirming a plan of readjust-

ment of debts.

The case is not reported.

THE APPELLEE.*

The Waterford Irrigation District, appellee in this

case, is an irrigation district organized under the pro-

visions of ''the California Irrigation District Act" and

*(XoTE) : Pages 1 to 12 show the legal status of a California Irrigation
District.



is engaged exclusively in the distribution of water for

irrigation purposes. In the discussion hereafter it will

be shown that this is exclusively a governmental func-

tion. The district has no electrical distribution system

and is not engaged in any other functions than irriga-

tion.

Under the provisions of Article XIY, Section 1, of

the California Constitution, the use of all water for

distribution is declared to be a public use and subject

to the regulation and control of the State in the man-

ner prescribed by law.

Under the provisions of Article XIY, Section 3, of

the California Constitution ''it is hereby declared that

because of the conditions i^revailing in this State, the

general welfare requires that the water resources of

the State be put to beneficial use to the fullest extent

of which they are capable.
'

'

Article XI, Section 13, of the California Constitu-

tion provides:

"The Legislature shall not delegate to any

special commission, private corporation, company,

association or individual any power to make, con-

trol, appropriate, supervise or in any way inter-

fere with any county, city, town, or municipal im-

provement, money, property, or effects, whether

held in trust or otherwise, or to levy taxes or as-

sessments or perform any municipal function

whatever, exccjjt that the Legislature shall have

power to provide for the supervision, regulation

and conduct, in such manner as it may determine,

of the affairs of irrigation districts, reclamation

districts or drainage districts, organized or exist-

ing under any law of this State.
'

'



By the provisions of Statute 1911, p. 1407, of the

State of California 'irrigation in the State of Cali-

fornia is hereby declared to be a public necessity and a

public use, and the power of eminent domain may be

exercised on behalf of such pul:)lic use."

In 1887 California passed the first irrigation district

act of genera! application providing for the issuance

of bonds. This act known as the Wright Act, re-

mained on the statute books until 1897, when it was

rewritten and reenacted as an entirely new law, which

with its amendments is now known as ''the California

Irrigation District xict". This act and certain related

acts control the method of organization, the issuance

and refmiding of bonds, the levying and collection of

assessments, delinquencies, penalties and redemptions,

and in general the functions and operation of irriga-

tion districts.

The California Irrigation District Act, Statutes

1897, page 254, as amended, provides in Section 1 that

a majority in number of the holders of title or evidence

of title to land susceptible of irrigation from a common
source and by the same system of works may propose

the organization of an irrigation district, or not less

than five hundred petitioners may propose it ; each of

the petitioners must be an elector residing in the pro-

posed district, or the holder of title or evidence of title.

A guardian and other persons holding i)i'operty in

trust may become a petitioner.

Section 2 provides that a petition shall be presented

to the board of supervisors of the county, whereupon

the board shall hear the same and proceed to deter-



mine whether or not the petition complies with the

statute; if so, a copy of their resolution so declaring

shall be forwarded to the State Engineer, who there-

upon determines the feasibility of the undertaking. If

the State Engineer reports favorably three-fourths of

the holders of title must petition the board.

Following sections provide for a hearing before the

board of supervisors who are authorized to make find-

ings in favor of the genuineness and sufficiency of the

petition, whereupon an election is called of the quali-

fied electors within the proposed district.

The board of directors of the district are elected at

popular election to conduct the affairs of the district.

The board can acquire property for the construction

and maintenance of canals, works, reservoirs, can es-

tablish regulations for the distribution of water, con-

demn property under the powers of eminent domain.

The assessor, collector, and treasurer are also elective

officers. A director must be an elector and a free-

holder of the district. All officers are required to exe-

cute official bonds for the faithful performance of their

duties. These bonds run to the state and are for the

benefit of any injured parties.

Section 29 provides that

"The legal title to all property acquired under

the provisions of this act shall immediately and by

operation of law vest in sucli irrigation district

and shall l)e held by such district in trust for mid

is hereby declared and set apart for the uses and

purposes set forth in this act. * * * The board of

directors of said district may determine by resohi-

tion dulv entered upon their minutes that any



property, real or personal, held by said irrigation

district is no longer necessary to be retained for

lh(> uses and ])urposes tliereof and may thereafter

sell" (italics ours).

Section 30 provides that for the pur})ose of con-

structing or purchasing necessary irrigation canals

and works, water rights, reservoirs, reservoir sites and

other property necessary for the purpose of said dis-

trict, and otherwise carrying out the provisions of the

act, the board of directors may cause bonds to be

issued and sold. The district is required to submit

the matter to the California Districts Securities Com-

mission for its approval. Afterwards an election is

called upon the question of the issuance of the bonds.

Section 35 provides that the assessor must in each

year assess all lands of the district, which shall include

cit}^ and town lots,

"at its full cash value. * * * Improvements on any
land within the districts shall be exempt from as-

sessment for any of the purposes mentioned in

this act. The term improvements as used in this

section includes trees, vines, alfalfa and all grow-

ing crops and ail l)uildings and structures of what-

ever class or description."

The assessments are afterwards equalized by the

board.

Section 39 provides that the l^oard of directors shall

annually

''levy an assessment upon the lands within the

district in an amount sufficient to raise the interest

due or that will become due on all outstanding



bonds of the district" during the next ensuing

calendar year ; '

' also sufficient to pay the principal

of all bonds of the district that have matured or

that will mature before the close of the next ensu-

ing calendar year ; also sufhcient to pay in full all

sums due or that will become due from the district

before the close of the next ensuing calendar year

on account of rentals, or charges for lands, water,

water rights or other property acquired by said

district under lease or contract; also sufficient to

pay in full all sums due or that will become due

from the district, before the close of the next en-

suing calendar year on account of contracts en-

tered into by the district for power or fuel used

or to be used for the pumping of water for the

irrigation of land within the district * * *;

also sufficient to pay in full the amount of all un-

paid warrants of the district issued in accordance

with this act and the amount of any other con-

tracts or obligations of the district which shall

have been reduced to judgment";

also such amount as may be necessary for depreciation

or replacement funds and such other amount as may be

needed for any of the purposes of the act.

Section 39b provides that

^

' If as the result of the neglect or refusal of the

board of directors to cause such assessment and

levies to be made in this act provided, then the

duly equalized assessment made by the county

assessor of the county * * * shall be the basis of

assessment for the district, and the board of

supervisors of the county in which the office of the

board of directors of said district is situated shall

cause an assessment roll of said district to be pre-

pared, and shall make the levy required by this

act.'^



And this section goes on to provide for the carrying

out of the other functions in relation to the collection

of the assessments by the county officers in event of

default of the district officials.

Section 39c provides that the district attorney of

the county shall see that this is done and in his default

the Attorney General of the State of California. This

duty has been affirmed by the Courts. (Selhy v. Oak-

dale Irrigation District, 140 C. A. 171.)

Other provisions of the act provide for the details

of the collection of the assessments and for sale for

delinquent assessments.

Under Section 45 a certificate of sale is issued ui^on

the sale for delinquent assessments.

Section 47 ])rovides that a redemption of property

sold may be made ^Yithin three years upon payment

of the amount of the assessment with costs and pen-

alties. (The redemption period for county taxes is five

years.)

- Section 48 provides for the issuance of a deed which

provides that the deed conveys to the grantee the abso-

lute title to the lands described free of all encum-

In-ances.

It has been held that the liens of an irrigation dis-

trict assessment and the liens for taxes of a county

and of a cit}" are upon a parity. (La Mesa, etc., Irri-

gation District v. Hornheck, 21(j C^al. 730.)

Section 52 of the act pro\'ides that

''Upon presentation uf any matured bund of the

district, the treasurer shall pay the same from the
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bond princii^al fund, and upon presentation of any
matured interest coupon of any bond of the dis-

trict, the treasurer shall pay the same from the

bond interest fund. If money is not available

in the fund designated for the payment of any
such matured bond or interest coupon, it shall

draw interest at the rate of seven per cent per

annum from the date of its presentation for pay-

ment until notice is given that funds are available

for its payment, and it shall be stamped and pro-

vision made for its payment as in the case of a

warrant for the payment of which funds are not

available on its presentation."

This provision has been held not to provide for pro-

rata payment. (Bates v. McHenry, 123 C. A. 81.)

Section 67 provides

"The following funds are hereby created and

established, to which the moneys properly belong-

ing shall be apportioned, to-wit: bond principal

fmid, bond interest fund, construction fund, gen-

eral fund."

This section was amended in 1931 to provide as in-

dicated.

At the time the Waterford bonds were issued the

bond fund and bond interest fund comprised one fund.

DISSOLUTION OF DISTRICT.

Statutes 1903, p. 3, provides for the voluntary dis-

solution of irrigation districts. The point to be here

noted is that Section 10 provides that "Whenever all



the property of such irrigation district shall have been

disposed of, and all the indebtedness and obligations

thereof, if any there be, shall have been discharged,

the balance of the money of said district shall be

distributed to the assessment payers in said district

upon the last assessment roll in the proportion in

which each has contributed to the total amount of said

assessment, and the court shall enter a final decree

declaring said district to be dissolved."

Statutes 1919, p. 751, which provides for the invol-

untary dissolution of irrigation districts, contains a

like provision.

THE DISTRICTS SECURITIES COMMISSION.

The Districts Securities Conmiission has some fiscal

supervision over the affairs of irrigation districts.

This supervision is provided b}^ Sections 30 to 32e of

"the California Irrigation District Act" and by the

l)rovisions of the California Districts Securities Com-

mission Act itself, Statutes 1931, p. 2263, the act hav-

ing been first adopted in 1913.

These acts provide that a district must submit to

the Commission the plan with estimates of costs, be-

fore the issuance of bonds, and provide also for the

activities of the Commission in relation to the issu-

ance and sale of refunding district bonds.

Section 11 vras repealed and added in 1933 and was

amended in 1935, and provides:

"Whenever any district has levied the annual
assessment required by the California Irrigation
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Districts Act or any acts amendatory thereof or

supplemental thereto and when the money derived

from said assessment, together with any other rev-

enue allocated to payment of bond interest and
principal, is insufficient to meet the bond interest

or principal when due and said district defaults

on its bond principal or interest, or both, to the ex-

tent of not less than twenty per cent of the amount
due, said defaulting district may become subject

to this section and to the control and direction

of the Commission as herein provided upon the

application of such district and the approval

thereof by the Commission."

In 1933 this act provided for automatic control.

The act continues:

"Thereafter it shall continue subject to this

section and to such control and direction dui'ing

the effective period of this section unless and until

the amount raised by its annual assessment as

hereinafter provided, together with other revenue

derived from any source and allocated to bond
service or other outstanding obligations, shall be

sufficient to meet and pay off all matured and

uncanceled or unrefunded obligations of such dis-

trict, bonded or otherwise, in which event it shall

cease to be subject to this section and such control

and direction shall terminate so long as said dis-

trict does not again default as aforesaid. * * *

The board of directors of such defaulting dis-

trict, in levying the annual assessment of the dis-

trict, may, notwithstanding Section 39 of The
California Irrigation District Act or any other

]3rovision of law governing such district, levy only

for such total amount as in their judgment by a
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finding' of fact, approved by the Commission it

will be reasonably possible for the lands in said

district, taken as a whole, to pay without exceed-

ing a delinquency of fifteen per cent. In. deter-

mining the amount it is possible for the lands to

pay, at the time of each amiual assessment, the

board of directors shall consider the productivity

of lands in the districts, crops growing and to be

grow^n during the year, market conditions as well

as they can be forecast, the cost of producing

and marketing crops, and obligations of the land

respecting taxes and public liens. Out of the

money derived from such annual assessment, the

board of directors of the district may set aside

such sum as, in the judginent of said board, and
approved by the Commission, may be necessary,

in addition to other revenue allocated to that pur-

pose, for the operation and maintenance of said

district and its works for the ensuing year. The
balance of said money derived from such annual

assessment shall be prorated to bond interest, bond
principal and to other outstanding obligatio]is

of the district in the proportion that the total

amount due on each of said items shall bear to the

said balance."

The act contains some interesting provisions at the

close of Section 11, reading as follows:

"Nothing in this act contained shall be applic-

able to refunding bonds of any irrigation disti'ict

issued under or pursuant to a plan of readjust-

ment submitted to and confirmed by any United
States District Court in any proceedings under
the Federal Bankruptcy Act, as amended, and
such refunding bonds shall be ])ayable, as to both

principal and interest, from assessments levied
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and collected in accordance with the tei-ms of said

bonds and the plan of readjustment pursuant to

which the same are or are to be issued, annhing
in this act to the contrary not\sdthstanding."

THE APPELLANTS.

The appellants, George F. Covell, George H. Mc-

Kaig, E. A. Covell, Xellie L. Covell, X. 0. Bowman,
Alice Dennett, and Eleanor Deimett, are bondholders

of the Waterford Irrigation District.

THE PETITION FILED AUGUST 6, 1934.

On August 6, 1934, the Waterford Irrigation Dis-

trict filed its petition in the United States District

Coui-t for the Xorthern District of California, pur-

suant to Section 80 of the Xational Bankruptcy Act

for the confirmation of a plan for readjustment of its

debts.

SECTIONS 78, 79, AND 80 OF THE NATIONAL
BANKRUPTCY ACT.

(See Appendix B.)

Chapter IX of the Act of July 1, 1898, entitled "An
Act to establish a unifonn system of bankruptcy

throughout the United States," as approved July 1,

1898, was amended on May 24, 1934, by the addition

of Chapter IX which was headed "Provisions for the

Emergency Temporary Aid of Solvent Public Debtors

i
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and to Preserve the Assets thereof and for Other Re-

lated Purposes."

Section 78 of this Chapter headed "Declaration of

Policy" stated that there was found to exist a national

emergency caused bj^ the increasing financial difficul-

ties ''of many local governmental units which renders

imperative the further exercise of the bankruptcy

powers of the Congress of the United States."

Section 79 provided that for two years from the date

Chapter IX takes effect, the courts of bankruptcy

should exercise original jurisdiction for the relief of

debtors as provided in Chapter IX.

Section 80 was headed "Municipal Debt Readjust-

ment" and for the convenience of the Court it is

printed in full in Appendix A, but in brief it provides

that any mimicipality or other political subdivision

of any state may file a petition stating that the taxing

district is insolvent or unable to meet its debts as they

mature, and that it desires to eifect a plan of read-

justment of its debts. The petition shall state that a

plan of readjustment has been prepared and that 30%
of the creditors in amount have accepted it in writing.

Upon filmg of the petition the judge shall enter an

order approving it as properly filed, if satisfied that it

complies with the chapter and that it has been filed

in good faith. Upon approving the petition the judge

shall require the district to give notice to the creditors

and to publish the same. Subdivision (c) (2) provides

that if a plan of readjustment is not accepted and ap-

proved within such reasonable time as the judge may
fix, the tune may be extended for a period not exceed-
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ing two years from the date of the filing of the peti-

tion, and if a plan is not accepted and approved within

a year from the date of filing the petition, the judge

after hearing may continue the proceeding for not

exceeding two years from the date of filing the peti-

tion, with the written consent of creditors holding half

in amount of the claims. The Court is to determine a

reasonable time and manner of filing and evidencing

claims and divide the creditors into classes, to cause

reasonable notice of all hearings for consideration

of the plan or dismissal of the proceedings to be given,

may refer any matter to a Special Master, but shall not

interfere with any of the political or governmental

powers of the taxing district, or any property or

revenues necessary in the opinion of the judge for

essential governmental purposes. Any creditor may be

heard upon the question of the proposed plan and 5%
may appear and controvert the material allegations of

the petition, whereupon it is incumbent upon debtor

to prove its allegation. The plan shall not be confirmed

until it has been accepted in writiTig by two-thirds

of the creditors aifected by the plan.

After hearing the objections the Court shall con-

firm the plan if satisfied that it is fair, equitable and

for the best interest of the creditors, and that it does

not discriminate unfairly in favor of any class of

creditors; that it complies with the provisions of the

act; that it has been accepted and approved as re-

quired; that all amounts paid by the district for ex-

penses are reasonable; that the offer of the plan and

its acceptance are in good faith; that the taxing dis-

trict is authorized by law upon confirmation of the
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plan to take all necessai'}- action to cany out the

plan.

Subdivision (f) provides that upon confirmation the

])rovisions of the plan shall be binding upon the taxing

district and all creditors.

Subdivision (i) provides that the jurisdiction and

powers of the court and the rights of creditors shall

be the same as if a voluntary petition for adjudication

had been filed and a decree of adjudication entered

on the day when the petition of the district was ap-

proved.

Subdivision (k) provides that the act does not limit

the power of a state to control any political subdivision

in the exercise of its political or governmental powders,

including expenditures therefor, and including the

power to require the approval of any fiscal agency of

the state for the filing of a petition and of any plan

of readjustment, and that any state agency exercising

fiscal control over the district when it has assumed

such control must first approve its petition in writing.

THE STATE ENABLING ACT.

(See Appendix A.)

At the time the petition herein was filed there was

no statute of the State of California authorizing or

l>urporting to authorize the filing of such petition, but

on September 20, 1934, the Governor approved Chap-

ter TV of Extra Session Laws of 1934, enacted at a

special session of the Legislature of the State of Cali-

fornia. This statute is set forth in full under Appendix
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B and purported to authorize any taxing district of

the State of California to file the petition mentioned

in the Federal Bankruptc}^ Statute. It also provided

in Section 6:

''No final decree or order of the United States

District Court confirming a plan of readjustment

shall be effective for the purpose of bindinri: the

taxing district, unless and until such taxing dis-

trict files \Yith the court a certified copy of a

resolution of said taxing district adopted by it or

by the officials referred to in Section 2 hereof

consenting to the plan of readjustment set forth

or referred to in such final decree and order."

Section 7a provided that when any taxing district

had theretofore filed a petition under Chapter IX
of the Federal Bankruptcy Statute,

"all acts and proceedings of such taxing district

and of the governing board or body and of public

officers of such taxing district in connection vrith

such petition or proceedings are hereby legalized,

ratified, confirmed and declared valid.''

THE PETITION.

The petition of the district recited that it was in-

solvent and unable to meet its debts as they matured

and that it desired to effect a plan of readjustment of

its debts, consisting of two issues of bonds together

with the interest coupons as well as the accmnulated

interest as provided in Section 52 of the California

Irrigation District Act. The bond issues were a first

issue of $465,000.00 bearing 6% interest, dated Janu-

ary 1, 1917, and a second issue of $205,000.00 bearing
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intorest at 51/2%, dated July 1, 1919, of which $446,-

000.00 of the first issue and $188,525.00 of the second

issue are outstanding, and upon which the petition

stated there were unpaid interest coupons in the

amount of $87,661.98. The plan provided for payment

in the sum of $48.82 per each dollar of principal

amo'UJit of outstanding bonds regardless of whether

the bonds were due or not, and regardless of presenta-

tion dates of unpaid bonds or unpaid coupons. The

amount to be paid was to be provided through a loan

from the Reconstruction Finance Corporation, an

agency of the United States. The resolution of the

Reconstruction Finance Corporation shows the offer

of this agency to make a loan under conditions set

forth in the resolution. (R. pp. 78 and 87.) These

conditions did not bind the Reconstruction Finance

Corporation to furnish the money under all circum-

stances, but left the matter largely discretionary with

the directors of the corporation whether the loan

Vv'ould be granted even in the event of the entry of a

decree, such as has already been entered. None of the

pleadings nor the evidence anyw^here showed that the

district upon the entry of the decree is entitled to ob-

tain the money from the Reconstruction Finance Cor-

poration, nor that money foi' payment of the amount

provided by the plan is available or can be obtained.

PROCEEDINGS TAKEN.

The appellant bondholders of the district are the

owners of $145,600.00 of the principal amount of the

bonds of the distiict and at the time of the petition
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were the'' owners of interest coupons amounting to

$20,110.00 which were unpaid.

The appellants appeared in the proceeding and

made a motion to dismiss based upon the unconstitu-

tionality of Section 80 of the bankruptcy act and the

unconstitutionality of Chapter IV of the Extra Ses-

sion Laws of 1934 of the State of California purport-

ing to ratify the filing of the joetition, and upon the

further factual ground that the petition did not state

facts sufficient to constitute a good and sufficient peti-

tion under Section 80. (R. p. 96.)

This motion to dismiss was accompanied by points

and authorities and was denied by Hon. A. F. St.

Sure, Judge of said Court, on November 12, 1934,

without opinion. (R. p. 97.)

The respondents within 90 days of the first publica-

tion of notice to creditors filed an answer, placing in

issue the material allegations of the petition and re-

stating the constitutional objections to' the two acts in

question. (R. pp. 97 and 100.)

The matter was referred to Hon. Stephen N. Blew-

ett, of Stockton, California, Special Master, for hear-

ing upon the plan. (R. p. 105.)

Upon commencement of introduction of testimony

at these hearings the appellants made objections to

the introduction of any testimony upon the grounds

set forth in the answer, namely, the unconstitutional-

ity of Section 80 and the unconstitutionality of Chap-

ter IV of Extra Session Laws of 1934 of the State

of California, and also upon the grounds of the insuf-

ficiency of the petition. These objections were over-
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I'uled by the Master and excei)tion was allowed to the

api^ellants. (R. p. 146.)

At the conclusion of the testimony introduced by the

appellee, the appellants made a motion for judgment

and dismissal based upon the insufficiency of the evi-

dence. This motion was denied by the Master and the

exception of the respondents was allowed. (R. p. 147.)

Thereupon the matter was submitted to the Master

and he made his report thereon to the Court on May
15, 1935. In his report the Master recommended favor-

ably to appellee upon the question of the constitution-

ality of the bankruptcy act and of said statute of the

State of California and in favor of the appellee upon

the issues raised by the pleadings and recommended

confirmation of the plan to the District Court. (R. p.

147.)

Thereafter and within due time the appellants

served and filed their written exceptions to the report

of the Special Master. (R. p. 154.) These exceptions

were twelve in nmnber, amongst which (abbreviated)

were the following:

Second Exception. The objection to the introduc-

tion of any testimony should have been sustained. (R.

p. 154.)

Third Exception. That the motion for judgment

for iuvsufficiency of the evidence should have been su-

stained. (R. p. 155.)

Fifth Exception. The Waterford Irrigation Dis-

trict is not a bankrupt within the meaning of bank-

ruptcy as defined by the Constitution of the United

States. (R. p. 155.)



20

Sixth Exception. The plan is not fair, equitable,

nor for the best interests of creditors and that it dis-

criminates unfairly in favor of certain creditors. (R.

p. 156.)

Seventh Exception. That the bonds of overlappins,'

taxing districts should be considered. (R. p. 156.)

Eighth Exception. That the mortgages and deeds

of trust against the lands of the district are relevant

matters and should be considered. (R. p. 156.)

Ninth Exception. That the plan does not provide

for application of trust fimds. (R. p. 156.)

Tenth Excei^tion. That the plan was not pre-

sented in good faith. (R. p. 156.)

Eleventh Exception. That Section 80 of the Bank-

ruptcy Act of 1898 in its application to the facts of

this case violates the Constitution of the United States,

and that said court was without jurisdiction to enter

a decree for the reasons heretofore referred to and set

forth in the motion to dismiss and answer of the appel-

lants. (R. p. 156.)

Twelfth Exception. That the district is not author-

ized by law to carry out the plan. (R. p. 156.)

On June 21, 19.35, the report and exceptions of ap-

pellants were submitted to Hon. Harold Louderback,

and on the 3rd day of July, 1935, a minute order was

made affirming the report and overruling the excep-

tions. (R. p. 157.) At that time a year had not

elapsed since the filing of the petition on Aumist 6,

1931, and findings and a decree could have been en-

tered before the lapse of that year. None was made
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nor were any findings or decree made until February

1936, at which time also an order was made amending
the minutes of July 3, 1935, to provide for consum-
mation of the plan and continuing the proceedings as

contemplated by Subsection (c) (2) of Section 80. A
decree was entered on February 21, 1936, confirming

the plan of readjustment authorizing and directing

the procedure for confirmation of said plan and en-

joining attem])ts to enforce claims for or under out-

standing bonds except in accordance with said plan.

Thereafter a petition for appeal was presented to

the District Court and an order allowing appeal was
obtained from that Court, and a petition for appeal

was also presented to this Honorable Court, which pe-

tition was granted.

The pleadings, testimony and exhibits were quite

voluminous, the principal hearing having taken five

days, and in order to present the matter to this Court
in a concise manner an agreed statement was pre-

pared, consented to by the parties and approved by the

District Court. In this agreed statement the parties

purport to set forth all of the pleadings, proceedings

taken and evidence introduced in concise form. (R. p.

158.)

SPECIFICATIONS OF ERROR.

{Explanatory Note: For convenience of the Court
the principal propositions for argument are set out

and briefly summarized under the various specifica-

tions of error, following which are the assiginnents of

error supporting the same.)
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Specification Of Error No. 1.

The bankruptcy power of Congress does not extend

to the states nor to their agencies nor mandatories, and

the District Court erred in holding that it had any

jurisdiction in this case and in making its several or-

ders, entering its findings and decree. General words

in a statute never bind the sovereign.

Assigmnents of Error.

1. The Court erred in making and rendering the

''Decree Confirming Plan of Readjustment, Authoriz-

ing and Directing Procedure for Consimimation of

Said Plan, and Enjoining Attempts to Enforce Claims

for or Under Outstanding Bonds Except in Accord-

ance with Said Plan" in this cause dated February

21st, 1936, from which the appeal is taken and in not

holding to be unconstitutional and void under the

United States Constitution those provisions of Section

80 added on May 24, 1934, to the Act entitled ''An

Act to establish a uniform system of bankruptcy

throughout the United States" approved July 1, 1898,

and thereafter amended which purported to confer

jurisdiction upon the district court to make and ren-

der the said decree.

7. The Court erred in ruling that this taxing power

was not the soverign power of the State and the Court

erred in ruling that it had jurisdiction to determine in

this proceeding how such power should be exercised

and in controlling the exercise of such power.

8. The Court erred in holding that the Waterford

Irrigation District does not exercise such govern-

mental fimctions as did prevent the Court from con-



23

firming the plan of debt readjustment set out in its

decree.

11. The Court erred in holding that Waterford

Irrigation District was not a state agency created

for the purpose of exercising, and exercising, pow-

ers of sovereignty conferred upon said district by

the Laws of the State of California to carry out

public governmental purposes, and it erred in holding

that the confirmation of said plan of debt readjust-

ment was not a void and illegal interference with the

exercise of said sovereign powers so conferred upon

said district.

25. Said Section 80 of this court's decree contra-

vene the following provisions of the Constitution of

the United States.

(a) Article X of the amendments

;

(b) Article XI of said amendments;

(c) Article I, Section 10 of said Constitution;

(d) Section 1 of Article XIV of the Amendment
to the United States Constitution;

(e) Section 14, Article I of said Constitution;

(f) Section 16, Article I of said Constitution;

(g) Section 1 of Article III of vsaid Constitution;

(h) Other provisions of said Constitution.

26. Where any of the preceding or following as-

signments use the word "holding" or the word "find-

ing," each assignment is repeated using the other

word, that is to say, "finding" or "holding."

27. The Court erred in failing to grant the motion

to dismiss made by the appellants.
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31. The Court erred in confirming the plan, inas-

much as it is a limitation ot impairment of the power

of the State of California to control by legislation or

otherwise the Waterford Irrigation District in the

exercise of its governmental powers, including ex-

penditures therefor.

Specification Of Error No. 2.

The consent of the state will not complement the

bankruptcy power of Congress. The District Court

erred in holding Chapter 4 of Extra Session Laws of

the California Legislature of 1934 constitutional; and

that the District was authorized to carry out the plan,

and that the state could consent to the impairment of

its contract and to the jurisdiction of the Court.

Assignments of Eri'or.

21. The Court erred in confirming said plan of debt

readjustment notwithstanding it impairs the obliga-

tions of the bonds held by the objectors.

23. The Court erred in holding that said Section

80 Avas not void, notwithstanding it delegated re-

stricted judicial powers.

24. The Court erred in not holding that said Sec-

tion 80 was unconstitutional because it denies and did

deny in this case the equal protection of the law and

was violative of the equal protection clauses of both

the Federal and the State Constitution.

30. The Court erred in holding that the district is

authorized by law upon confirmation of the plan to

take all action necessary to carry out the plan.
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32. The Court erred in holding that any state

a.^'ency, authorized to exercise supervision or control

over the fiscal affairs of the district, did or could

lawfully consent to the plan proposed.

33. The Court erred in not holding- that Assembly

Bill #12 of Extra Session Laws of 1934 of the State

of California was an unconstitutional enactment, and

in not holding," that the same was void as violating the

provisions of the Constitution of the State of Cali-

fornia prohibiting the impairment of contract by

legislation and as violating Section 10 of Article I of

the Constitution of the (Jnited States, and as violat-

ing Article I, Section 16, Article I, Section 21, and

Article XIII, Section 6 of the California Constitution,

and as being otherwise unconstitutional and void.

(Refer to Assignment of Error No. 25.)

Specification Of Error No. 3.

The bankruptcy power is subject to the Fifth

Amendment, and the District Court erred in not hold-

ing Section 80 unconstitutional on this ground, and in

not finding or holding under the facts of this case the

acts were unconstitutional.

Assignments of Error.

14. The Court erred in holding it had jurisdiction

to confirm said plan of debt readjustment as against

the appellants who are bondholders of Waterford Ir-

rigation District.

15. The Court erred in not holding that neither

said Section 80 nor the amendatory statute of which

it is a part is a bankruptcy act in that it:
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(a) Permits a partial bankruptcy;

(b) Is not a uniform bankruptcy law;

(c) Restricts judicial power;

(d) Violates "The Due Process" clause of the

United States Constitution;

(e) Permits the taking of private property for

public use without just or any compensation

;

(f) Permits the confirming of a plan of debt re-

adjustment which impairs or changes the obligations

of bonds of Waterford Irrigation District without im-

pairing or changing the obligations of other public

bonded indebtedness payable through taxation of the

very lands which are taxed to pay the bonds of Water-

ford Irrigation District and yet the law does not make

the tax lien created to pay said other bonds superior

to that created to pay irrigation district bonds

;

(g) Permits the confirming of a plan of debt

readjustment which impairs and changes the obliga-

tions of bonds of Waterford Irrigation District with-

out impairing or changing the obligation of private

mortgages on lands and private deeds of trust on

lands subject to taxation to pay the bonded indebted-

ness of the Waterford Irrigation District and yet the

tax lien created to pay said bonds is superior to the

lien of said mortgages and deeds of trust.

In this case, the uncontradicted evidence shows that

the plan of debt readjustment confirmed by the Court

accomplishes the discrimination and confiscation de-

fined in the aforesaid paragraphs (f) and (g).

29. The Court erred in not holding that under the

facts of this case the confirming of the "plan of re-
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adjiisti)ient of debt" Adolates the Fifth Amendment to

the Constitution of the United States in the following-

respects :

(a) It takes the trust property of which the appel-

lants are beneficiaries in that it takes the bond and

bond interest funds and the tax certificates from them.

(b) It transfers rights from the appellant bond-

holders to bondholders of other taxino," agencies, such

as the Comity of Stanislaus, the Oakdale Union High

School District, and the other school districts.

(c) It transfers property from the appellants to the

landowners within the district.

(d) It transfers property from the appellants to

the mortgage holders and deed of trust holders within

the district.

(e) It takes property from the appellants without

due process of law, inasmuch as the testimony and

findings show that the assets of the Waterford Irriga-

tion District greatly exceed its liabilities.

38. The Court erred in tliat it entered a decree con-

trary to equity, fairness and constitutional principles,

a decree which provided that the appellants should be

and were restrained from asserting any rights under

their bonds and in adopting a plan which provided fo]'

the surrender of the evidences of obligations held by

the appellants when the Waterford Irrigation District

is not in possession of funds with which to pay the

same, and no bondholder can obtain payment of his

bonds upon surrender of the same unless the Recon-

struction Finance CorpoTation of the United States,

an aeencv of the United States, shall within its own
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discretion and without being subject to any order

or direction of the court, voluntarily within such

tune as it may deem desirable to it solely furnish

such funds to the Waterford Irrigation District,

and when this Court is without any authority or

jurisdiction, by decree or otherwise, to compel the Re-

construction Finance Corporation to furnish such

money or to compel the Waterford Irrigation District,

unless the district shall receive the same upon the

voluntary action of the Reconstruction Finance Cor-

poration in furnishing such moneys to pay the same

to the bondholders, and that said plan in that regard

violates the due process clause of the Constitution

of the United States.

Specification Of Error No. 4.

Waterford Irrigation District is not a subject of

bankruptcy, and the District Court erred in not so

determining. The Waterford Irrigation District is

engaged in strictly governmental functions; it is not

a **taxing district" within the meaning of Section 80;

it cannot surrender its property to the Bankruptcy

Court; it is not a debtor within the meaning of bank-

ruptcy and cannot be adjudged bankrupt nor subject

to the Court's jurisdiction.

Assignments of Error.

3. The Court erred in holding that Waterford Irri-

gation District was a person or legal creation of such

a character as that the Court had power to enforce as

against said district or impose upon said district the

IDlan of debt readjustment mentioned in said decree.
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4. The Court erred in a])plyiD^' said so-called bank-

ruptcy law to said district in that said district had no

power to surrender its property to its creditor's in

settlement of its debts or to surrender its property to

the Court for vakiation in order to determine a fair

composition of the debts of said district. Said district's

property is not leviable and is held in a public trust.

Assuming power to make a bankruptcy law applicable

to political subdivisions, municipal corporations or

state agencies under some state laws, there is no such

power where the state law withholds the public

agency's property from its creditors.

5. The Court erred in finding and ruling that said

District was a political agency of the State of Cali-

fornia or taxing district within the meaning and intent

of Subdivision (a) of said Section 80, and in not

holding and ruling that said Waterford Irrigation

District is an arm or agency of the State of California

for governmental purposes.

6. The Court erred in holding that the power of

Waterford Irrigation District to levy taxes on the

lands or property of private individuals is property

within the meaning of a true bankruptcy law\

9. The Court erred in holding said Section 80 is a

bankruptcy act within the meaning of the word

"bankruptcies" as used in the Constitution of the

United States.

10. The Court erred in not holding said Section 80

is not a banlvruptcy act which Congress could make

applicable to Waterford Irrigation District.
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12. The Court erred in not holding that Waterford

Irrigation District was engaged in the exercise of

governmental functions.

13. The Court erred in holding it had jurisdiction

to confirm the plan of debt readjustment set out in

said decree in favor of Waterford Irrigation District,

a California irrigation district.

36. The Court erred in finding that the appellee

was unable to pay its debts as they mature in view of

Section 11 of the District Securities Commission Act

of the State of California, and in view of Section 52

of the California Irrigation District Act of the State

of California, and in view of other provisions of said

last mentioned act.

Specification Of ErroT No. 5

The plan of readjustment is essentially unjust, in-

equitable and discriminatory, and the District Court

erred in not so finding and holding.

Assignments of Error.

16. Said plan is unfair in that it compels no sur-

render of an}^ property of said district and it wholly

fails to measure the new obligations of said district

to pay by any valuation of any assets or property of

said district.

18. Said plan of debt readjustment is in its essen-

tials unfair, for it discriminates between bondholders

having the right of payment through taxation of the

same land, in that it discriminates against the bond-

holders having county and school district bonds as

against those having irrigation district bonds.
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19. Said plan of debt readjustment is unfair in

that it impairs bond obligations and sacrifices the in-

terest of bondholders for the benefit of and advantage

of the holders of private mortgages and deeds of trust.

20. The Court erred in confirming a plan of debt

readjustment in that said plan provides for the use of

funds which were in legal effect trust funds and for

property which was in legal effect trust property, in

that funds which may have been collected as the result

of levies for bond interest or principal are trust funds

belonging to the bondholders, and that the tax certifi-

cates which have not been collected by the district

represent assets which likewise belong in part to the

bondholders, and as the right of the appellant bond-

holders in these funds and properties are taken from

them without just compensation and as the right of

the bondholders are not equal in those trust funds, by

reason of the fact that some have bonds which are

due and some have bonds which are not due and some

have bonds which have been presented under Section

52 of the California Irrigation District Act and others

have bonds which have not been presented, the plan is

discriminatory, mifair in its essential nature, and vio-

lates unconstitutional inhibitions against such discrim-

ination. Delinquent revenue represented moneys foT

taxes levied for the particular purpose of meeting the

bonds which had become payable long before the adop-

tion of any resolution for the filing of the j^etition

herein: in other words, matured interest coupons and

bonds belonging to the objectors had been duly pre-

sented for payment long prior to the adoption of any

plan of debt readjustment pursuant to said Section 80.
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35. The Court erred in confirming a plan for re-

adjustment of debts which provided for payment of

48.33% of principal of creditors claiming when the

appellee's assets greatly exceed its liabilities.

38. The Court erred in that it entered a decree

contrary to equity, fairness and constitutional prin-

ciples, a decree w^hich j)rovided that the appellants

should be and were restrained from asserting any

rights under their bonds and in adopting a plan which

provided for the surrender of the evidences of obliga-

tions held by the appellants when the Waterford Irri-

gation District is not in possession of funds with which

to pay the same, and no bondholder can obtain pay-

ment of his bonds upon surrender of the same unless

the Reconstruction Finance Corporation of the United

States, an agency of the United States, shall within

its own discretion and without being subject to any

order or direction of the court, voluntarily within

such time as it may deem, desirable to it solely furnish

such funds to the Waterford Irrigation District, and

when this Court is without any authority or jurisdic-

tion, by decree or othei^vvise, to compel the Reconstruc-

tion Finance Corporation to furnish such money or to

compel the Waterford Irrigation District, unless the

district shall receive the same upon the voluntary ac-

tion of the Reconstruction Finance Corporation in

furnishing such moneys to pay the same to the bond-

holders, and that said plan in that regard violates

the due process clause of the Constitution of the

United States.
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Specification of Error No. 6.

The Court erred in holding it had jurisdiction to

make any of the orders it made and in making any

of the orders it made, including the entry of the

decree.

Assignments of Error.

2. The Court erred in holding it had jurisdiction

to render said decree.

22. The Court erred in upholding and sustaining

Section 80, notwithstanding it accords no fair or reas-

onable hearing to creditors.

34. The Court erred in holding that it had juris-

diction to enter its decree in this cause on the 21st

day of February, 1936.

37. The Court erred in holding that it had jurisdic-

tion to make anv of the orders it made in the case.

ARGUMENT.

(Italics throughout ours.)

PRELIMINARY STATEMENT REGARDING ECONOMIC BACK-

GROUND OF CALIFORNIA IRRIGATION DISTRICTS.

There are about one hundred irrigation districts in

California which comprise approximately 3,600,000

acres. This includes the most highly improved agri-

cultural property in the state. A great proportion

of the acreage consists of orchards, vineyards, dairies,

truck gardens, and other highly specialized crops. The

most valuable farm property in California is em-

braced within the area of these irrigation districts.

Some of the districts are small; some are extremely
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large, such for example are the Merced and Imperial

districts. These districts are as large as comities. A
similar case involving these two districts has passed

through the bankruptcy courts. The Imperial case

is now on appeal before this Honorable Court. The

Merced case is now in process of appeal. Decrees in

the Lmdsay-Strathmore and Palo Yerde cases it is

miderstood will be appealed as soon as entered. Nu-

merous cities and towns and other taxing districts, in-

cluding school districts, road districts, reclamation

districts, and other taxing agencies are within the

bomidaries of irrigation districts, and the welfare of

these districts depends uj^on the success of the irriga-

tion district and none of their bonds rank ahead of

irrigation bonds. Without irrigation and without irri-

gation districts there would not be much need for

these other taxing agencies. Before irrigation was

brought to these lands the value was insignificant. In

1928 the properties within the boundaries of these dis-

tricts was estimated to be worth one billion dollars.

The bondholders who invested their moneys in irri-

gation bonds have contributed in great measure to

the growth and development of the State of Califor-

nia, and the decision of this court will have a tre-

mendous influence, not only upon the future credit of

irrigation districts, but upon the welfare of the State

of California itself. The real ciuestion here is whether

those who have made this development in California

possible by the investment of their fimds in irriga-

tion bonds are to sacrifice their investment for the

purpose of enabling the second group, which also has

contributed to California 's development by investment
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in mortgages on lands within the district to improve

its security. Let it be noted that the irrigation bond-

holder has what is in effect a first lien upon the lands

within these districts. California courts have held

that the lien of assessments leaded to pay irrigation

bonds are of equal rank with tlie levies of comities

and other governmental units. {La Mesa, etc. Irriga-

tion District v. Hornhecl-, 216 Cal. 730.)

MORTGAGES ARE INFERIOR.

It can be said that prior to the present general at-

tack w^hich is being made upon irrigation district

bonds by the banking and other interests having in-

vestments in mortgages and deeds of trust, that a

California irrigation district bond was the most ex-

cellent municipal security on the bond market in Cali-

fornia. This bond has been three times passed upon

by the Supreme Court of the United States, a state-

ment which camiot be made as to the bonds of any

other taxing district of this state. The courts of Cali-

fornia and the United States have repeatedly deter-

mined the exact nature and validity of the contract

represented by these bonds. They are a general obli-

gation bond, secured by the milimited power of taxa-

tion. Lands in an irrigation district can never escape

taxation, not even by sale to the district itself, for

when they are again placed upon the tax rolls they

become subject to assessments and in the meantime

their revenue is a resource fiom which the bondhold-

ers can be paid. No other California numicipal bond
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has better or stronger provisions for the protection of

the bondholder.

Since the 90 's the agriculturists of California and

its lawmakers have studiously apfjlied themselves to

the purpose of making this bond the most desirable

security upon the market. They have done that for

the purpose of developing the State of California

through the means of its greatest resource, agricul-

ture, and to insure that when these bonds w^ere placed

upon the market the irrigation districts would be able

to borrow money at the lowest possible rate of inter-

est and with the least loss upon the sale of the bonds.

It is truly remarkable that in face of the onslaughts

that have been made upon the legal position of these

bonds, not only through the enactment of the Munici-

pal Bankruptcy Act, but by nmnerous state enact-

ments which have been passed for a like purpose, that

nevertheless bonds of such districts as the Turlock

Irrigation District still continue to sell at a premium.

This was the object of California agriculturists to

place upon the market a bond which would produce

most for the people of the district and enable them

to advance their construction at comparatively low

cost for bond service. This they accomplished, and

these bonds were widely distributed and sold by all

leading financial interests of the state.

A certificate bearing the Great Seal of the State

of California is still affixed to each irrigation bond,

irrevocably declaring it to be a lawful investment for

savings banks, insurance companies, widows and or-

phans funds, municipal deposits. (R. p. 138.) These



37

are the only bonds ever issued in California so certi-

fied by the state. They would thus appear to be bonds

of the State of California itself secured by the land

within a certain geographical territory.

THE QUESTIONS INVOLVED.

The most important questions involved are:

Can a California irrigation district, a state legisla-

tive mandatory, be subjected to the jurisdiction of a

Federal bankruptcy court?

Can the State of California consent to such juris-

diction ?

Does the plan confirmed, which would scale down

the principal of bonds of the district to 48.82^ on the

dollar with nothing for interest, violate constitutional

principles in view of (1) that trust properties are

withheld from bondholders, (2) that bonds of over-

lapping taxing districts will be paid in full, (3) that

mortgages and deeds of trust, which are junior en-

ciunbrances, will be paid in full, (4) that the land-

owners will have the value of their equity increased at

the expense of the bondholders, (5) that the assets of

the district exceed its liabilities, (6) that the district

has relief mider the Districts Securities Commission

Act?

Can such a plan be fair and equitable?
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SUMMARY OF ARGUMENT.

In the following discussion we will attempt to group

the argument under a few main heads, as follows:

I. The bankruptcy power of Congress does not

extend to the states nor to their agencies nor man-

datories.

II. The consent of the state will not complement

the bankruptcy power of Congress.

III. The bankruptcy power is subject to the Fifth

Amendment.

IV. The Waterford Irrigation District is not a sub-

ject of bankruptcy.

V. The plan of readjustment is essentially unjust,

inequitable and discriminatory.

I.

THE BANKRUPTCY POWER OF CONGRESS DOES NOT EXTEND
TO THE STATES NOR TO THEIR AGENCIES NOR MANDA-
TORIES.

In 14 C. J. at page 73, we find this language:

"Giving the term a true meaning, however, it

may be said that public corporations are such as

are created by the people or the government, state

or federal, for political or governmental i:)urposes,

such as the United States, states, cities, towns,

counties, school districts, and other municipal or

political corporations and such as are created for

other ])ublic purposes, although not political or

municipal, where the whole interest belongs to

the government, as in the case of purely public

banks, hospitals, educational institutions, and the

like—"
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It is impossible to conceive of a public corporation

that is not govermnental in character.

In the case of Fallhrook In-i(jation District v. Brad-

ley, 16J: U. kS. 156, 174, decided nearly 40 years ago,

the court said:

''The formation of one of these irrigation dis-

tricts amounts to the creation of a public cor-

l^oration and their officers are public officers—."

An irrigation district being an agency or mandatory

of the state is thus the state itself. The first and

probably the most important point in the case is that

the bankruptcy power of Congress does not extend,

and cannot extend, to the state. We quote from the

opinion of the very recent case decided by the Su-

preme Court on January 6, 1936, United States v.

Butler, 56 Sup. Ct. Rep. 312:

''It hardly seems necessary to reiterate that

ours is a dual form of government; that in every

state there are two governments—the state and
the United States. Each state has all govern-

mental powers save such as the people, by their

Constitution, have confeiTed ui)on the United

States, denied to the states, or reserved to them-

selves. The federal union is a govermnent of

delegated powers. It has only such as are ex-

l^ressly conferred upon it and such as are rea-

sonably to be implied from those granted. In
this respect we differ radically from nations

where all legislative power, without restriction or

limitation, is vested in a parliament or other legis-

lative body subject to no restrictions, except the

discretion of its members."
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The Court also said:

''From the accepted doctrine that the United
States is a government of delegated powers, it

follows that those not expressly granted, or rea-

sonably to be implied from such as are conferred,

are reserved to the states or to the people.

"To forestall any suggestion to the contrary the

Tenth Amendment was adopted. The same prop-

osition otherwise stated, is that powers not

granted are prohibited

—

"It is an established principle that the attain-

ment of a prohibited end may not be accom-

plished under the pretext of the exertion of

powers which are granted. 'Should Congress in

the execution of its powers adopt measures which

are prohibited by the Constitution ; or should Con-

gress under the i)retext of executing its powers

pass laws foi' the accomplishment of objects not

entrusted to the government, it would become the

painful duty of this tribunal, should a case re-

quiring such decision come before it, to say that

such an act was not the law of the land.' McCol-

lough V. Maryland, 4 Wheaton, 316. 'Congress

cannot, under tlie pretext of executing delegated

power, pass laws for the accomplishment of ob-

jects not entrusted to the Federal government,

and we accept as an established doctrine that any

provision of an act of Congress ostensibly en-

acted uuder power granted by the constitution not

naturally and reasonably adopted to the effective

exercise of such jjower, but solely to the achieve-

ment of something plainly within jjower reserved

to the states, is invalid and cannot be enforced.'

Linder v. United States, 268 U. S. 5."
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In another part of the decioion the Court stated:

"The courts are reluctant to adjudge any stat-

ute in contravention of them, 1)ut under our frame

of government no other place is provided where

the citizen may l)e heard to urge that the law

fails to conform to a limit set upon the use of the

granted power. '

'

It is our contention under the municipal bankruptcy

act that although Congress has the power to enact

legislation on the subject of bankruptcy, it does not

have the power to invade the reserved rights of states,

and that by including state agencies, and practically

the state itself, within the scope of bankruptcy, it has

invaded those reserved powers. It also tends to usurp

the power of sovereignty exercised through the right

of taxation.

In another quite recent decision (December, 1935),

that of Hopkins Federal Savings aiid Loan Associor-

iion, et al. v. CIeary, 56 Supt. Ct. Rep. 235, written by

Mr. Justice Cardozo, one of the so-called liberals upon

the Supreme Court, three cases arising mider the

Home Owners' Loan Act of 1933 were under consid-

eration, and the Court said:

"The Home Owners Loan Act, to the extent

that it permits the conversion of state associa-

tions into federal ones in contravention of the

laws of the place of their creation, is an uncon-

stitutional encroachment u])on the reserved power

of the state." U. 8. Constitutional Amendment
Ten.
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The Court declined to express its view as to whether

Congress has power to create building and loan asso-

ciations, but said:

"The critical question here is something very
dii^erent. The critical question is whether along

with such a power there goes also the power of

putting an end to corporations created by the

states and turn them into different corporations

created by the Nation. * - * A corporation is a

juristic person organized by government to ac-

complish certain ends which may be public or

quasi public, though for other purposes of classi-

fication the corporation is described as private.

* * * This is true of building and loan associa-

tions in Wisconsin and other states. * * * The
state, which brings them into being, has an inter-

est in presenting their existence, for only thus

can they obtain the ends of their creation. They
are more than business corporations. They have

been organized and nurtured as quasi public in-

struments—how and when dissolved are matters

of governmental policy which it would be an in-

trusion for another govermnent to regulate by

statute or decision, except when reasonably neces-

sary for the fair and effective exercise of some

other and cognate power explicitly conferred.

* * * By the challeiiged act of Congress the same

associations are dissolved in other ways for other

causes, from being creatures of the state become

creatures of the Natiou. In this there is an in-

vasion of the sovereignty or quasi sovereignty of

Wisconsin, and an impairment of its public pol-

icy, which the state is privileged to redress as a

suitor in the courts so long as the Tenth Amend-
ment preserves a fic^ld of autonomy against fed-

eral encroachment. * * * We are not concerned at
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this time with the appli^Mble rule in situations

where the central government is at liberty to ex-

ercise a power that is exchisive as well as para-

mount. That is not the situation here."

One of the particular features of the American con-

stitutional arrangement is the so-called ''dual sover-

eignty" or perhaps one had better say "divided sov-

ereignty," by which a portion of the sovereign power

of the people is divided between the states and the

federal government. The powers of the State of Cali-

fornia added to the powers of the United States com-

prise an incomplete sovereignty entity. The term

''dual sovereignty" is nevertheless descriptive, for in

its own realm the state and the federal government

each is supreme, neither can be invaded by the other.

A second and also extremely important feature of

the American constitutional arrangement is the reser-

vation of power in the people. The powers of the

national legislature added to the powders of the state

legislature do not equal the total of sovereignty. The

ultimate sovereignty of the people of the United

States resides in Congress and legislatures or "con-

ventions" of three-fourths of the states.

The written Constitution of the United States Avith

the interj^retation placed upon it by the Supreme

Court is the document to which we must look for the

grants of the reserve powers given the national legis-

lature. The essential characteristics of a reserved

power extend also the powers of Congress. It is in

that respect that it is most noticeable. For such powers

as are not granted to Congress are reserved to the
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jjeople or to the several states. It is important to

consider this feature of our Constitution when we

shall hereafter discuss the question as to whether the

consent of the State of California to the municipal

bankruptcy act is a sufficient method of amending the

Constitution, when the things which it purports to do

are expressly prohibited by that Constitution, the point

being that Congress and one state cannot amend the

Constitution of the Ignited States. It takes 36 states

to do that. Thus it is clear that there are some powders

which are beyond Congress and the State of Cali-

fornia.

Consequently, in order to understand and analyze

correctly questions as to whether or not a given en-

actment is constitutional, we must consider the power

granted to Congress by the Constitution, the power

granted to the state, and the power reserved to that

ultimate sovereignty, the combination of Congress and

three-fourths of the states.

That docmnent, the Constitution of the United

States, granted certain jjowers to Congress, it granted

certain powers to the state, hut noivhere did it grant

to a comhination of a state and Congress any greater

power than was granted to both the state and Con-

gress. Applying that condition to the facts of this

case we reach the inescapable conclusion that Section

80 of the bankruptcy act and that also Chapter IV

of Extra Session Laws of 1934 of the state legisla-

ture of California are each unconstitutional.

Admittedly, Congress of the United States does not

have the power to enact a bankruptcy law applicable
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to the State of California or iuiy of its governmental

agencies without the consent of the state. The Hop-

kins decision would appear to be sufficient authority

for that.

Admittedly, the legislature of the State of Califor-

nia does not have the power to enact a bankrui)tcy

act applicable to one of its own state agencies. It is

prohibited from so doing by that provision of the Con-

stitution which prohibits the state from impairing the

obligation of a contract.

Surely, since the Constitutiou of the United States

prohibits the State of California from impairing the

ohligatioH of the contract, the Congress of the United

States cannot empower the state to do so.

Equally, if the Constitution of the United States

prohibits Congress from passing a bankriiptcy act

which would applg to a state or a state agency, the leg-

islature of the State of California cannot pass an act to

mithorise Congress to do so.

The Bankruptcy Power of Congress.

Let us first consider what power Congress has with-

out the aid of the states' consent to enact this legisla-

tion. It is the contention of appellants that Congress

either has the power to enact this legislation without

the aid of a state statute, or it has no power to do so

whatsoever.

In, Re Cameron County Water Improvement Dis-

trict No. 1, 9 Fed. Supp. 103, a decision which has

since been reversed. Judge Kennerly held:

"The leading case under the Act of 1898 (Han-
over National Bank v. Moyses, suj^ra), while
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holding Section 8, Article 1, of the Constitution

to be broad in its scope, falls far short of being

authority for the view that Congress may confer

Jurisdiction upon this Court to readjust, in the

manner provided in this Act, Bonds issued by a

Sovereign State and/or its Agency, and payable

out of fmids provided by taxation. * * * i con-

clude that Congress has no such power. And that

this is true, no matter for what Governmental
purpose such Agency may be created. The con-

trolling feature is that Petitio)ier, as shown hy its

Petition, is an Agency of the State, and one

through tuhich the State is exercising its Govern-

mental functions of levying and collecting taxes to

pay these honds issued and sold to enable Peti-

tioner to perform a Governmental function of ir-

rigating arid lands.

"To hold otherwise would be not only to go far

beyond the real purpose and meaning of Section

8, Article 1, of the Federal Constitution, but to

strike down the long recognized rule that under

our dual systeui of govermnent (National and

State), one Government may not by its Laws
impair the sovereignty of the other. Although

the National Government and the State Govern-

ments exist within the same territorial limits, they

act, each in their appropriate sphere, separately

and independently, and it is indispensable to their

preservation and safety that the sovereignty of

each be j^reserved." (Italics ours.)

In McCollough v. Maryland, 4 Wheaton 428 (316), 4

L. Ed. 607 (579), the Supreme Court speaking through

Chief Justice Marshall of the right of taxation, says

:
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''It is obvious that it is an incident of sovei*-

eignty and is coextensive with that to which it is

an incident."

Quoting further from the ox)inion:

''If we measure the power of taxation residing

in a state, by the extent of sovereignty which the

people of a single state possess, and can confer

on its government, we have an intelligent stand-

ard, applicable to every case to which the power
may be applied. We have a principle which
leaves the power of taxing the people and prop-

erty of a state unimpaii-ed: which leaves to a

state the command of its resources and which

places beyond its reach, all those powers which
are conferred by the people of the United States

on the Government of the Union, and all those

means which are given for the purpose of carry-

ing those powers into execution. We have a

princij)le which is safe for the states, and safe

for the Union. We are relieved, as we ought

to be, from clashing sovereignty; from inter-

fering powers; from a repugnancy between a

right in one government to pull down what there

is an acknowledged right in another to build up;

from the incompatibility of a right in one gov-

ermiient to destroy what there is a right in an-

other to preserve."

Analogy of the Sixteenth Amendment.

The Sixteenth Amendment to the Constitution of

the United States provides:

"The Congress shall have power to lay and col-

lect taxes on income from whatever source de-

rived."



48

The language is identical with that used in Article

I, Section 8, providing in part

:

"The Congress shall have power * * * to estab-

lish * * * uniform laws on the subject of bank-

ruptcies through the United States."

"We may reasonably expect, therefore, that upon a

question of invasion of sovereignty of a state, and

the question of the power placed in Congress by these

sections of the Constitution, that judicial interpreta-

tion would be identical.

Let us examine, therefore, what has been the inter-

pretation of the power of Congress mider the Six-

teenth Amendment.

In the case of Pollock v. Farmers L. & T. Co., 157

U. S. 429, 158 U. S. 601, it was contended that al-

though the property or revenues of the state or their

instrumentalities could not be taxed, nevertheless the

income derived from state, county and municipal secu-

rities could be taxed. In the opinion of the Court it

was stated by Fuller, C. J.

:

"We think the same want of power to tax the

property or revenues of the state or their instru-

mentalities exist in relation to a tax on the in-

come from their securities. * * * It is ob^dous that

taxation on the interest therefrom vrould oj^erate

on the ]jower to borrow before it is exercised and
would have a sensible influence on the contract

and that the taxing ([uestion is a tax on the power

of the state in their instrumentalities to borrow

money and consequently rej^u.gnant to the Con-

stitution."
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Let it be remarked that the Pollock case was decided

before the enactment of the Sixteenth Amendment
which became effective February 25th, 1913, and upon

enactment of the Sixteenth Amendment the question

arose as to whether the taxing power of the United

States had been extended by this amendment so as to

permit the taxation by the Congress of the income

derived from bonds of the various states and of the

subdivisions thereof.

In the case of Kerhaugh Empire Co. v. Borrows,

271 U. S. 170, the Supreme Court held that the effect

of the Sixteenth Amendment was not to grant power

to Congress to tax income *' because that power it

always has had." The real purpose of the amend-

ment as stated in that case was to alter the decision

in the Pollock case in that respect in which it de-

clared the income tax law of 1894 miconstitutional on

the grounds that it was a direct tax in so far as it

related to income from property, real or personal.

In the case of Fray v. Woodworth, 270 U. S. 669, a

writ of error was dismissed where the decision in 2

Fed. (2d) 725 was to the effect that a street railway

system operated by a city is a governmental fmiction,

and an employee's salary derived from such services

is exempt from taxation by the Federal Government.

And so in the case of Biinn v. Willcnts, 29 Fed. (2d)

132, it was held that this amendment did not give

power to tax income from state or mmiicipal obliga-

tions.

In the recent case of Commissioner of Internal Rev-

enue v. Harlan, decided by this Court and cited in 80
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Fed. (2d) 660, this Court held that the income of the

attorney for the Bridge District is exempt from Fed-

eral income tax.

Now, if Congress has the power to enact a bank-

ruptcy procedure applicable to a municipal corpora-

tion, purporting to authorize a volmitary bankruptcy

petition on behalf of the municipality, it may likewise

enact a bankruptcy statute authorizing an involuntary

proceeding. If it may apply such a statute to an

agency of the state with the consent of the state,

surely it may do so without the consent of the state,

and if it may apply such a measure to an agency of

the state it may apply a similar measure to the state

itself.

In Bradford v. Fdhey, C. C. A., 4th Circuit, April 2,

1935, the Court said

:

'^But there can be no question, we think, but

that the constitutional grant vests in Congress full

power to deal with the relationship existing be-

tween debtors unable or unwilling to pay their

debts and their creditors. * * * All phases of the

relationship between a debtor financially embar-

rassed and his creditors are brought under the

control of Congress by the constitutional grant of

power * * *"

Whatever powers thus conferred may be exercised

as Congress sees fit, without the consent or indeed

even over the protests of the state.

In the Matter of Quarles, 158 U. S. 532, 535, the

Coui't, speaking through Mr. Justice Gray, said:

"The United States are a nation whose powers

of government, legislative, executive and judicial,
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within the sphere of action confided to it by the

Constitution, are supreme and paramount."

See also Logan v. United States, 144 U. S. 263;

Ex Parte Siehold, 100 U. S. 371;

Inre:Behs,lbS U. S. 564;

In the case of McCollough v. Maryland (supra),

Chief Justice Marshall said:

^'We think the sound construction of the con-

stitution must allow to the national le,^islature

that discretion with respect to the means by which
the powers it confers are to be carried into exe-

cution * * *"

In Kansas i\ Colorado, 206 IT. S. 46, the Court

quoted the foregoing statement of Mr. Chief Jutsice

Marshall and concluded with these words:

''A statement which has become the settled rule

of construction."

The Constitution did not emanate from the states.

It came directly from the people themselves acting in

their sovereign capacity. This is clearly expressed by

Mr. Chief Justice Marshall in Barron v. The Mayor of

Baltimore, 7 Peters 240, 247, 8 L. ed. 672, 674, as fol-

lows :

''The Constitution was ordained and established

by the people of the United States for themselves,

for their own government, and not for the govern-

ment of the individual States. Each State estab-

lished a constitution for itself, and in that consti-

tution provided such limitations and restrictions

on the powers of its particular government as its

judgment dictated. The people of the United

States framed such a govermnent for the United
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States as they supposed best adapted to their

situation, and best calculated to promote their

interests. The powers they conferred on this

government were to be exercised by itself ; and the

limitations on power, if expressed in general

terms, are naturally, and, we think, necessarily

applicable to the government created by the in-

strument. They are limitations of power granted

in the instrument itself; not of distinct govern-

ments, framed by different persons and for differ-

ent purposes."

See:

Chisholm v. Georgia, 2 Dallas 419, 470, 1 L. ed.

440,462;

Dred Scott v. Stanford, 19 Howard 393, 404, 15

L. ed. 691, 700.

While it is true that the sovereign power so far as

the national government is concerned, is vested in the

people, yet at the time of the adoption of the Constitu-

tion there were thirteen separate independent sove-

reign states, and the constitution was adopted through

machinery set up by the states, and the states retained

all power not delegated expressly or by necessary im-

plication to the central government. So that there

might be no doubt upon the subject, the 10th Amend-

ment was added.

In Bitffington v. Day, 11 Wallace 113, 124, 20 L. ed.

122, 125, the Court said:

''It is a familiar rule of construction of the

Constitution of the Union, that the sovereign

powers vested in the state government by their

respective constitutions, remained unaltered and
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unimpaired except so far as they were granted to

the government of the United States. That the

intention of the framers of the Constitution in this

respect might not be misunderstood this rule of

interpretation is expressly declared in the 10th

article of the Amendments, namely: 'The powers

not delegated to the United States are reserved to

the states respectively, or to the people.' The
government of the United States, therefore, can

claim no powers which are not granted to it by

the Constitution, and the powers actually granted

must be such as are expressly given, or given by
necessar}^ implication.

The general government and the states, although

both exist within the same territorial limits, are

separable and distinct sovereignties, acting sep-

arately and independently of each other, within

their respective spheres. The former, in its ap-

propriate sphere, is supreme ; but the states with-

in the limits of their powers not granted; or, in

the language of the 10th Amendment, 'reserved',

are as independent of the general government as

the government within its sphere is independent

of the states. The relations existing between the

two governments are well stated by the present

Chief Justice in the case of Lane Co. v. Oregon,

7 Wall. 76, 19 L. cd. 104. 'Both the states and the

United States', he observed, 'existed before the

Constitution. The people, through that instru-

ment, established a more perfect union, by sub-

stituting a national government, acting with

amjjle powers directly upon the citizens, instead

of the confederate government, which acted with

powers, greatly restricted, only upon the states.

But, in many of the articles of the Constitution,

the necessary existence of the states, and within
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their proper spheres, the independent authority

of the states are distinctly recognized. To them
nearly the whole charge of interior regulation is

committed or left ; to them, and to the people, all

powers, not expressly delegated to the national

government, are reserved. ' Upon looking into the

Constitution it will be found that but a few of the

articles in that instrument could be carried into

practical effect without the existence of the

states."

See:

South Carolina v. United States, 199 U. S. 437,

452, 50 L. ed. 226,266;

McColloitgh V. Maryland, 4 Wheat. 316, 325, 4

L. ed. 579, 600.

Under this constitutional authority and the unlim-

ited power vested in Congress, Congress, where it has

any power in that behalf, may provide for involuntary,

as well as voluntary, bankruptcy. Indeed, voluntary

bankruptcy proceedings were unknown in the law of

England at the time of the adoption of the Constitu-

tion.

Continental Illinois Niational Bank & Trust Co.

V. Rock Island By. Co., 79 L. Ed. 642 (Adv.

Opinions).

It then becomes important to consider whether or

not the language of the Constitution expressed in

Article I, Section 8, Clause 4, was intended to apply

to a state or its agencies.

If it was so intended then the power is unlimited.

If the power is not unlimited then the power did not

exist. We find no w^ords of limitation.
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IT IS A WELL RECOGNIZED PRINCIPLE OF CONSTRUCTION
THAT GENERAL STATUTORY LANGUAGE DOES NOT AP-
PLY TO THE SOVEREIGN TO ITS DISADVANTAGE.

In Reclamation Dint. No. JJi r. County of Sacra-

mento, 134 Cal. 480, it is said

:

"The principle of construction was stated in

Mayrhofer v. lioard of Education, 89 Cal. 110, to

be, 'that the state is not bound by general words
in a statute which would operate to trench upon
its sovereign rights, injuriously affect its capacity

to perform its functions, or establish a right of

action against it.' This principle has been ap-

plied, and the Mayrhofer case has been approved
in a variety of cases, and we think, should rule

the present case. (Bates v. County of Santa Bar-

bara, 90 Cal. 543 ; Whittaker v. County of Tuol-

umne, 96 Cal. 100; Skelly v. School District, 103

Cal. 652 ; Smith v. Broderick, 107 Cal. 644 ; County
of Colusa V. County of Glenn, 117 Cal. 434; Russ
& Sons V. Crichton, 117 Cal. 695 ; Witter v. Mis-

sion School District, 121 Cal. 350; Estate of

Rover, 123 Cal. 614; Savings etc. Society v. San
Francisco, 131 Cal. 356.)"

In City of Pasadena v. Cluunberlaiji, 79 C. A. D.

75, 78, the Court stated

:

''The charter is subject to the rule of legislative

interpretation that 'the state and its agencies are

not bound by general words limiting the rights and
interests of its citizens' uidess included expressly

or by necessary im])lication. (Kubach v. McGuire,

199 Cal. 215.)'* * *". (Italics supplied.)

In Skelly v. Westminster ScJwol Dist., 103 Cal. 652,

656, the Court was considering a mechanic's lien law,

and said:
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'

' The language is general, and in its usual sense

would include a schoolhouse, for that is a building

and a structure. But it was held that the statute

did not apply to public buildings. The rule is that

the state is not bound by general words in a stat-

ute which would operate to trench upon its sove-

reign rights, or injuriously affect its capacity to

perform its functions or establish a right against

it."

In City of Ingleivood v. County of Los Angeles, 207

Cal. 697, 707, the Court said:

''But it is well settled that the state and its

subordinate agencies, including municipal corpo-

rations, are not bound by general w^ords used in

the statute. This doctrine was expressly approved

by this court in a recent decision, wherein the

question, and the authorities applicable thereto,

were exhaustively discussed and considered. (C. J.

Kubach v. McGuire, 199 Cal. 215 (248 Pac. 676.)
"

(Italics supplied.)

In Liehman v. Richmond, 103 Cal. App. 354, 459, the

Court said

:

''It is settled law that in the absence of express

words to the contrary the state is not included

within the general terms of a statute. (Whittaker

V. County of Tuolumne, 96 Cal. 100; Mayrhofer v.

Board of Education, 89 Cal. 110.)"

This proposition has likewise been well established

by the Federal Courts.

In the case of Guarantee Title d Trust Co. v. Title

Guaranty and Surety Co., 224 U. S. 152, 156, 56 L. Ed.

706, 708, the Court was considering a bankruptcy case
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where it was claimed that the United States was bound

as a creditor in a bankruptcy proceeding and where

the question here under consideration became involved,

tlie Court reviewed authorities and quoted with ap-

proval from United States v. Hen-on, 20 Wall. 251,

260, 22 L. Ed. 275, 278, and said:

"The decision was expressly put upon the

ground 'that the sovereign authority of the

comitry is not bound by the words of a statute un-

less named therein, if the statute tends to restrain

or diminish the powers, rights, or interests of the

sovereign.' There was much reasoning to sustain

the proposition, and it was especially applied to

discharges in bankruptcy. Exj^ressing the general

assent to the proposition announced, the court

said:

* Greater unanimity of decision in the courts or

of views among text writers can hardly be found

upon any important question than exists in re-

spect to this question in the parent country, nor is

there any diversity of sentiment in our courts.

Federal or State, nor among the text writers of

this comitry.'
"

In United States v. Thomjyson, 98 U. S. 486, 489,

490, 25 L. Ed. 194, 195, the Court said:

"Limitations deriA^e their authority from stat-

utes. The King was never held to be included,

unless expressly named. No laches was imputable

to him. These exemptions were founded upon
considerations of public policy. It was deemed

important that, while the sovereign was engrossed

l)y the cares and duties of his office, the public

should not suffer by tlie negligence of his ser-

vants. 'In a rej^resentative government, where
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the people do not and cannot act in a body, where
their power is delegated to others, and must of

necessity be exercised by them, if exercised at all,

the reason for applying these principles is equally

cogent.

'

When the Colonies achieved their independence,

each one took these prerogatives which had be-

longed to the Crown ; and when the National Con-

stitution was adopted, they were imparted to the

new government as incidents of the sovereignty

thus created. It is an exception equally applicable

to all govermnents. U. S. v. Hoar (supra)

;

People V. Gilbert, 18 Johns. 227; Bac. Abr., titl.

Lim. of Act; Bac. Abr., tit. Prerog., E, 5-7; 5 Com.
Dig. Parliament, R. 8; Chit. L. of Prerog., 379.
* * *

The United States not being named in the Stat-

ute of Minnesota, are not within its provisions.

It does not and cannot 'apply' to them. If it did,

it would be beyond the power of the State to pass

it, a gross usurpation, and void. It is not to be

presumed that such was the intention of the State

Legislature in passing the Act, as it certainly was
not of Congress in enacting the law of 1789. U. S.

V. Hoar (supra) ; Field v. U. S., 9 Pet. 182. * * *"

In Marshall v. New Yo7-k, 254 U. S. 380, 382, 65

L. ed. 315, 317, the Court said:
u* * * rpjjg

single question is presented whether

the state of New York has priority in payment

out of the general assets of the debtor over other

creditors whose claims are not secured by act

of the parties nor accorded a preference, by

reason of their nature, by the state legislature

or otherwise.
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*'At common law the Crown of Great Britain,

by virtue of a prerogative right, had piiority over

all subjects for the i)ayment of a debtor's prop-

erty of all debts due it. The priority was effective

alike whether the propeity remained in the hands

of the debto]*, or had been placed in the posses-

sion of a third person, or was in custodia legis.

The priority could be defeated or postponed

only through the passing of title to the debtor's

property, absolutely or by way of lien, before

the sovereign sought to enforce his right. Giles

V. Grover, 9 Bing. 128, 139, 157, 183, 131 Eng.

Reprint, 563, 2 Moore & iS. 197, 1 Clark & F.

72, 6 Eng. Reprint, 843, 6 Bligh, N. R. 277; 5

Eng. Reprint, 598, 11 Eng. Rul. Cas. 550; 39

L. T. N. S. 53, 26 Week. Rep. 885. Compare
United States v. National Surety Co. decided

by this coui-t, November 8, 1920 (254 U. S. 73,

ante, 143, 41 Sup. Ct. Rep. 29.) The first Con-

stitution of the state of New York (adoj)ted in

1717) provided that the common law of Eng-

land, which, together with the statutes, consti-

tuted the law of the colony on April 19, 1775,

should be and continue the law of the state, sub-

ject to such alterations as its legislature might

thereafter make. This provision was embodied,

in substance, in the later Constitution. The courts

of New York decided that, by virtue of this con-

stitutional ])rovision, the state, as sovereign, suc-

ceeded to the Crown's prerogative right of pri-

ority; and that the priority was not limited to

amounts due foi* taxes, but extended alike to

all debt due to the state, e. g., to amounts due

on a general deposit of state funds in a bank.

Re Carnegie Trust Co., 151 App. Div. 606, 136

N. Y. Supp. 466, 206 N. Y. 390, 46 L. R, A.
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(N. S.) 260, 99 N. E. 1096. This priority has
been enforced by the courts of New Yory under
a great variety of cases extending over more than

half a century. It has been enforced as a right,

and not as a rule of administration.

'^This priority arose and exists independently

of any statute. The legislature has never, in

terms, limited its scoj^e; and the courts have re-

jected as unsound every contention made that

some statute before them for construction had,

by implication, effected a repeal or abridgment

of the priority. The only changes of the right

made by statutes have been by way of enlarging

its scope in certain cases. Thus, while by the

conmion law of England (Rex. ex. rel. Braddock
V. Watson, 3 Price 6, 146 Eng. Reprint 174), and

by that of New York (Wise v. L. & C. Wise Co.,

153 N. Y. 507, 511, 47 N. E. 788), the priority

does not obtain over a specific lien created by the

debtor before the sovereign undertakes to en-

force its right, the legislature of New York ex-

tended the prerogative right, so as to give certain

taxes priority over prior encumbrances. An ex-

tension of this nature is found in Sec. 197 of the

Tax Law, which declares in respect to the annual

franchise tax, that 'such tax shall be a lien upon

and bind all the real and personal property of

the corporation, joint stock company or asso-

ciation liable to pay the same from the time

when it is payable until the same is paid in full.'

(Consol. Laws, chap. 60.) By reason of that

provision the annual franchise tax takes loriority

over encumbrances on the corporate property.

New York Terminal Co. v. Gaus, 204 N. Y. 512,

98 N. E. 11. Under the earlier law a debt for

franchise taxes was not a 'technical lien on
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specific property,' and had been ordered paid
out of moneys in receivers' hands. Central Trust

Co. V. New York City & N. R. Co., 110 N. Y.

250, 259, 1 L. R. A. 260, 18 N. E. 92. In the

ease at bar the district jud^e relied upon Sec. 197

as justifying- him in giving priority to the claim

for amnial franchise taxes, and in denying pri-

ority to the claim for license fees, because, in

respect to the latter, no corresponding provision

is to be found in the Tax Law. But he had no
occasion to seek statutory support for the priority

sought by the state, since here it does not seek

to displace any prior lien. It asks merely to

have its prerogative right enforced against prop-

erty on which there is no prior lien and upon
which it is impossible to lev}^, because the prop-

erty has been taken out of hands of the debtor

and placed in the custody of the court for pur-

poses of protection and distribution.

"Whether the priority enjoyed by the state of

New York is a prerogative right or merely a law

of administration is a matter of local law. Being

such, the decisions of the highest court of the

state as to the existence of the right and its in-

cidents wil] be accepted by the court as con-

clusive. Compare Lewis v. Monson, 151 L^. S.

545, 549, 38 L. ed. 265, 14 Sup. Ct. Rep. 424;

St. Anthony Falls Water Power Co. v. St.

Paul Water Comrs., 168 U. S. 349, 358, 42 L.

ed. 497, 501, 18 Sup. Ct. Rep. 157; Archer v.

Greenville Sand & Gravel Co., 233 U. S. 60,

68, 69, 58 L. ed. 850, 853, 854. 34 Sup. Ct. Rep.

567; Guffey v. Smith, 237 U. S. 101. 113, 59 L. ed.

856, 863, 35 Sup. Ct. Rep. 526. The priority of
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the state extends to all property of the debtor

within its borders, whether the debtor be a resi-

dent or a nonresident, and whether the prox)erty

be in his possession or in custodia legis. The
property is, therefore, enforceable against the

property in the hands of a receiver appointed

by a Federal court within the state.
* * * M

This rule was recognized in the Colonies and passed

on from the Colonies to the new states. As we will

see, when a new state is admitted to the union, it

comes into the Union on an equal footing with the

original states in all respects. The sovereignty being

reserved to the state, all of the states possess prerog-

atives of a sovereign, one of which is that the sov-

ereign is not bound by general language which works

to his disadvantage. Since a bankruptcy law which

would subject the fiscal affairs of the state to an

involmitary proceeding would not only be to the dis-

advantage of the sovereign state, but could actually

destroy the independence of the state, it is impossible

to conceive that the states, or the people in their

sovereign capacity, intended, by the general language

of the bankruptcy clause, that the independence of

the states should thus be put in jeopardy.

In Coyle v. Smith, 221 U. S. 559, 566, 570, 571, 55 L.

ed. 853, 858, 859, the Couii: said:

" 'This Union' was and is a union of states,

equal in power, dignity, and authority, each com-

petent to exert that residuum of sovereignty not

delegated to the United States by the Constitu-

tion itself."
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111 Bitffington v. Da/j, 11 Wall. 113, 126, 20 L. ed.

122, 12(), the Court said:

*'The supremacy of the general government,

therefore, so much relied on in the argument of

the counsel for the plaintiff in error, in respect

to the question before us, cannot be maintained.

The two governments are upon an equality, and
the question is whether the power Ho lay and
collect taxes' enables the general government to

tax the salary of a judicial officer of the state,

w^hich officer is a means or instrumentality em-

ployed to carry into execution one of its most
important functions, the administration of the

laws, and which concerns the exercise of a right

reserved to the states.

''We do not say the mere circmiistance of the

establishment of the judicial department, and
the appointment of officers to administer the

laws, being among the reserA^ed powders of the

state, disables the general government from levy-

ing the tax, as that depends upon the express

power 'to lay and collect taxes,' hut it shoivs that

it is an original inlierent power never parted with,

and in respect to which the supronacy of that

government does not exist, and is of no impor-

tance in determining the question; and further,

that being an original and reserved power, and

the judicial officers appointed under it being a

means or instrumentality employed to carry it

into effect, the right and necessity of its un-

impaired exercise, and the exemption of the

officer from taxation by the general government,

stands upon as solid a ground and are main-

tained by principles and reasons as cogent as

those which led to the exemption of the Federal
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officer in Dobbins v. Erie Canal Co., supra, from

taxation by the state; for, in this respect, that

is, in respect to the reserved powers, the state

is as sovereign and independent as the general

government. And if the means and instrumen-

talities employed by that government to cany
into operation the powers granted to it are neces-

sarily, and, for the sake of self-preservation,

exempt from taxation by the state, why are not

those of the states depending upon their reserved

powers, for like reasons, equally exempt from

Federal taxation? Their unimpaired existence

in the one case is as essential as in the other.

It is admitted that there is no express provision

in the Constitution that prohibits the general

government from taxing the means and instru-

mentalities of the states, nor is there any pro-

hibiting the states from taxing the means and

instrimientalities of that govermnent. In both

cases the exemption rests upon necessaiy impli-

cation, and is upheld by the great law of self-

preservation; as any government, whose means

employed in conducting its operations, if subject

to the control of another and distinct government

can exist only at the mercy of that government.

Of ivhat avail are tliese means if another power

may tax them at discretion^'' (Italics supplied.)

See Rose's Notes, this case.

The Buifington case is without doubt the leading

authority upon the subject of the right of the United

States to tax an agency of the state, and it is inter-

esting to note that the Court uses the strong language

used in the Buijington decision regarding the right of
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the United States to tax an officer of the state, not-

withstanding- the constitutional provision: "The Con-

gress shall have power to lay and collect taxes, duties,

imposts, and excises * * *" (Art. I, Sec. 8, CI. 1.)

If Congress has power to apply a bankruptcy

statute to an agency or political subdivision of the

state, it also has the power to apply a bankruptcy

statute to the state itself.

The state itself is a considerable borrower. State

bonds are issued for all manner of public purposes. It

is not unusual to find the state capitol constructed with

funds borrowed upon a bond issue, and from that

purpose down through the long category of state

activities. Practically all state demands are paid by

warrants or other evidence of indebtedness. If Con-

gress has the power to enact a bankruptcy statute

that will apply to an agency of the state—an arm—

a

department of the state—then there is no doubt but

that Congress can likewise enact a bankruptcy statute

that will apply to all of the fiscal affairs of the state

itself. The fact that Congress has not exercised its

full power and might not do so is no derogation of

the power itself. If Congress can do what it has at-

tempted to do by Section 80, then it can go all of the

way. If it has the power, no one can be heard to

complain against the exercise of that power. We
maintain that Congress does not have the power, and

in the very nature of things could not have the power.

The nation, being sovereign in its field, and the state,

being sovereign in its field, neither can exercise a

power over the other that is not expressly given or
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reserved to the one attempting to exercise the power,

or necessarily unpliecl. The bankru^jtcy clause, being

in general language, it is inconceivable that the inde-

pendent sovereign state or the people intended that

the sovereign could, through a bankruptcy statute,

enacted under this general language, be subject to a

federal court of bankruptcy and have a receiver in

bankruptcy put in charge of the fiscal affairs of the

state.

II.

THE CONSENT OF THE STATE WILL NOT COMPLEMENT
THE BANKRUPTCY POWER OF CONGRESS.

We have seen that if the Congress has power to

enact a bankruptcy statute applicable to the state or

its agencies, it may do so without the consent of the

state. In other words, if the power exists, it is plenary

and can be exercised by the Congress as the Congress

may determine. If the power does not exist so that

it can be exercised by Congress unimpaired and mi-

hindered, the power cannot be conferred by the state.

The state has no control over it whatsoever except by

concurrent action through an amendment to the Con-

stitution, which, of course, is in no wise involved here.

The argument that in some instances the state may

waive its immunity as a sovereign has no application.

In this case, clearly the bonds are solenm contracts

and the law at the time the contracts were made has

become a part of the contracts. The state is pro-

hibited by its own Constitution (Art. I, Sec. 16) from

impairing the obligation of contracts, and the state
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is further prohibited by Article 1, Section 10, of the

Federal Constitution, from irapciiring the obligation

of contract. This proceeding- clearly is an impair-

ment of the obligation of contract. Therefore, it can-

not prevail except under the bankruptcy clause. The

consent of the state, therefore, becomes wholly imma-

terial, except in a procedural way which Congress

may require, but it has nothing whatsoever to do with

the power. If the power exists, it may be exercised.

If it does not exist, the state cannot give it. Further-

more, it will be kept in mind that there is a third

party. In fact, it is the third party, primarily, that

the act is attempting to reach (the creditor). There

is no analogy between a bankruptcy proceeding and

a suit against the state. There is nothing in the

Constitution of either the nation or the state that

hinders the state from waiving its iminmiity to be

sued, but both of these Constitutions prohibit the im-

pairment of contract. We get back to the funda-

mental proposition that if the act is good, then the

authority to enact it must be found in the bank-

ruptcy clause. We cannot look elsewhere for it. If

the authority is not there, it does not exist. Since the

state has not consented in the Constitution to being

treated as a bankrupt, the power does not exist and

the act must fail.

We have seen that the whole power which Congress

may exercise may be exercised without the consent of

anyone. Therefore, if Congress has the power to

legislate under the bankruptcy clause upon states, it

may do so without the consent of the state. Consent

is not necessary to the exercise of the power. The



68

fact that Congress has x^rovicled for consent is a pro-

cedural limitation and does not go to the power.

Indeed, since the state is prohibited from impairing

the obligation of contract, its consent beyond pro-

cedui'e upon a subject to which Congress has full

jurisdiction is void.

On March 3, 1936, the Circuit Court of Appeals of

the Fifth Circuit reversed the case of Cameron

County Water Impi^ovement District v. Ashton, the

Appellate Court holding that Congress

*'may extend the jurisdiction of the inferior

Courts of the United States over the states of

the Union where the state is seeking relief and a

federal question is j)resented for decision."

We respectfully submit that in our opinion there

is a vital distinction between the authorities relied

upon by the Appellate Court and the case at bar. In

Ames V. Kansas, 111 U. S. 449, 28 L. Ed. 482, 4 Sup.

Ct. Rep. 437, the defendant, railroad company,

claimed a right under an act of Congress and, there-

fore, a federal question was present, the State of

Kansas commenced the suit. The Courts of the

United States had jurisdiction. The question as

stated was the construction of an act of Congress.

In Cotvles v. Mercer Comity, 7 Wall. 118, 19 L. Ed.

86, it was held that Mercer County, Illinois, a munici-

2)al corporation, might be sued in Federal Court, the

statute of Illinois providing that the county could sue

or be sued, the plaintiff being a nonresident of the

state.
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In Lincoln County v. Lit nine/, 133 U. S. 529, 33 Tv.

Ed. 76H, 10 Sup. Ct. Rep. 363, it was again held that

a county might be made a defendant in a Federal

Court, the Supreme Court stating:

"The Constitution of the State of Nevada, ex-

plicitly provides for the liability of counties to

suit.''
'

;

In Loeh v. Columbia Township, 179 IT. S. 472, 45

L. Ed. 280, 21 Sup. Ct. Rep. 174, action was against

the trustees of Columbia Township in Hamilton

Comity, Ohio. One of the questions presented was

whether the defendant township is a corporation. The

Supreme Court states:

"Now by the statutes of Ohio, the defendant

township was constituted a body politic and cor-

porate for the purpose of enjoying and exercis-

ing the rights and privileges conferred upon it

by law, and was made capable of suing and being

sued, pleading and being impleaded."

The Eleventh Amendment and the decision there-

under have, we submit, no relevancy here. Its enact-

ment arose out of a special situation. The Constitu-

tion (Art. Ill, Sec. 2) had declared that the judicial

power of the United States should extend *to contro-

versies between a state and citizens of another state'.

In Chisholm v. Georgia, 2 Dall. 419, it was held that

under this provision a state might be sued, without

its consent, by a citizen of another state. As Justice

Bradley says, in Haiis r. Louisiana, 134 U. S. 1, 11:

"That decision * * * created such a shock of

surprise throughout the country that, at the first
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meeting of Congress thereafter, the Eleventh

Amendment to the Constitution was ahnost

mianimously proposed, and was in due coui'se

adopted * * *. This amendment, expressing the

will of the ultimate sovereignty of the whole

country, superior to all legislatures and courts,

actually reversed the decision of the Supreme
Court. It did not in terma prohibit suits by in-

dividuals against the states, but declared that the

Constitution should not be construed to impart

any power to authorize the bringing of such

suits."

In the same case, Hans v. Louisiana, 134 U. S. 1,

16, Mr. Justice Bradley discusses the evil intended to

be corrected by the Eleventh Amendment. He points

out that "the suability of a state without its consent

was a thing miknown to the law'', and cites in sup-

port of this doctrine the dissenting opinion of Mr.

Justice Iredell in Chisholm v. Georgia. The pui'pose

of the amendement, as he says, was to reestablish the

old rule that a state could not be sued unless it volun-

tarily consented. He says further:

''Undoubtedly a state may be sued by its own
consent, as was the case in Curran v. Arkansas,

et al., 14 How. 304, 309, and in Clark v. Barnard,

108 U. 8. 436, 447. The suit in the former case

was i3rosecuted by virtue of a state law which

the Legislature passed in conformity to the con-

stitution of that state."

In the light of the circumstances surroimding the

adoption of the Eleventh Amendment, as thus ex-

plained, it is quite clear that it did not intend, by

restoring the states' immunity from suit in the Fed-
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eral Courts, to do away with their privilc.^o to waive

such innnunity and submit to suit. The purpose of

the Eleventh Amenchnent was simply to restore a

privilege, and it did not, therefore, preclude the

waiver of the privilege, As Chief Justice Marshall,

in Cohens v. Virginia, 6 Wheat. 406, says:

"That its motive was not to maintin the sover-

eignty of a state from the degradation supposed

to attend an involuntary appearance before the

tribunal of the nation, may be inferred from the

terms of the amendment."

It was quite natural, therefore, that in Clark v.

Barnard, 108 U. S. 436, 28 1.. Ed. 780, the Supreme

Court should have held that where a state was sued

and "appeared in the cause and presented and prose-

cuted a claim to the fund in controversy, and thereby

made itself a party to the litigation to the full extent

required for its complete determination'', it had

w^aived its privilege and that the Federal Court might

assume jurisdiction.

And so, in Gunter v. AtJantic Coast Line, 200 U. S.

273, 50 L. Ed. 477, it w^as held, in conformity with

these earlier decisions that "although a state may not

be sued without its consent, such innnmiity is a privi-

lege which may be waived, and hence where a state

voluntarily becomes a party to a cause and submits

its rights for judicial determination, it will be bound

thereby and cannot escape the result of its own volmi-

tary act by invoking the prohibitions of the Eleventh

Amendment. '

'

These decisions, we submit, have not the remotest

bearing on the present question. They hold simply
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that the Eleventh Aiiiendiiient was intended to re-

store to the states an optional privilege. Thev afford

no color of excuse for the clami that the inherent

sovereignty of the state and its right to control its

own fiscal affairs may be destroyed or impaired, or

a new power conferred upon the Federal Grovern-

ment, by a mere act of a state legislature.

In the case of Commissioner of Internal Revenue

V. Harlan, 80 Fed. (2d) 660, decided by this Court

December 19, 1935, this Court said:

"Petitioner contends that because Section 10

of the Bridge and Highway District Act con-

ferred upon the Golden Gate Bridge and High-

w^ay District 'the power to sue and be sued', it

changed the governmental character of the

. agency. Immmiity of suit is an inherent qualtiy

of sovereignty. The fact that a sovereign may
waive its immmiity does not alter its nature or

effect the govermnental character of the function

its agency may be performing."

This Court avoided committing the error in logical

reasoning that was conmiitted by the Fifth Circuit

in its decision in the case of Cameron County Water

Improvement District No. 1 v. AsJiton, for the Court

there said:

"If the state chooses to exercise the sovereign

authority she has the right to do so and the act

is without effect."'

Saying also:

"The sovereign state may not be sued by an

individual without her consent, but Congress

may extend the jurisdiction of the inferior coui'ts
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of the United States over the states of the Union
where the state is seeking- relief and a federal

question is presented for a decision."

It seems to us that the Fifth Circuit entirely

missed the point, for this is not a question of whether

a state can be sued, but is rather a question of

whether a state can surrender its sovereignty.

But the question here, however, is whether or not

the power of the state can supplement the power of

Congress to enact a bankruptcy law\ To hold that

it could would be to hold that the Constitution of the

United States can be amended by the consent of a

single state.

At 65 Corpus Juris, p. 1254, it is said:

''The United States has no inherent sovereign

powers, and no inherent conmion-law preroga-

tives and it has no power to interfere in the per-

sonal or social relations of citizens by virtue of

authority deducible from the general nature of

sovereignty, but it has so much of the royal pre-

rogatives as belonged to the king of England in

his capacity of pai'ens patriae or universal trus-

tee. It has no general police powers. It has been

said that the United States takes no power or

aathoritii from state constitutions or laws,"

(Italics ours.)

The minority views of the House Judiciary Com-
mittee on this act contain the following statement

(73d Congress, 1st Session, Report No. 207)

:

"In our view there is no authority to enact

such legislation even for nmnicipal corporations

which have received the prior consent of the

state in which they are incorporated. * * *
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Either Congress alone has the power to subject

municipal corporations to the jurisdiction of the

United States courts of bankruptcy, or else the

power does not exist. * * *

We conclude, in view of the foregoing, that

there is to say the least, the greatest doubt of the

constitutionality of this bill, with reference to

municipal corporations. We conclude, also, that

as to all other political subdivisions, there is no

authority whatever for Congress to subject them

to the Federal bankruptcy jurisdiction, either

alone or in conjunction with state enabling legis-

lation. Therefore, we feel the bill should be re-

jected on its evident lack of constitutionality

in this latter res])ect and its doubtful constitu-

tionality as to municipal corporations."

Charles H. Weston, Special Assistant to the U. S.

Attorney General, has given his opinion on this legis-

lation in the following language (Apr. 21, 1933 in re

H. R. 3083)

:

"But in my opinion it is beyond the power of

Congress, even with state consent, to enact any

bankruptcy law which is ai)plicable to the States

themselves or to political subdivisions which are

merely departments or branches of the State gov-

ernment. '

'

As a preliminary to this expression of opinion, Mr.

Weston had said:

''It seems foreign to the conception of bank-

ruptcy to extend its remedies and the jurisdiction

of this Court to a purely governmental body.

Historically, at least, bankruptcy legislation rep-

resented remedies and relief which the sovereign

granted to adjust the relations between creditor
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and debtor when private persons, individual or

corporate, became insolvent. It was never suf)-

posed that the sovereign itself could adjust its own
debts through the medium of the bankruptcy
court. For the United States to provide such

relief for the States would seem, under our dual

system of government, equally beyond the scope

of bankruptcy legislation. It would, therefore,

seem that Congress could bring within the scope

of its bankruptcy legislation only private debtors

and those other corporate bodies which, although

they exercise by delegation certain govermnental
functions, also have a definite private or proprie-

tary capacity, in which capacity they have many
of the characteristics of a private juristic person.
* * * In my opinion the Constitution did not mean
to permit Congress, through the medium of bank-

ruptcy laws, to break down the boundaries be-

tween Federal and State power even if the States

gave their consent. It follows that, if the Con-
stitution does not confer this power upon Con-
gress, its lack of authority cannot be supplied by
acquiescence of the States. The situation is en-

tirely different vrhere the Constitution itself pro-

vides that Congress can act onl,y with State con-

sent or that the States can act only if Congress

consents." (See Art. 1, Sec. 10, Clauses 2 and 3;

Art. IV, Sec. 5, Clause 1.)

The So-Cailed Enabling Act of the Legislature of the State of

California, Being Assembly Bill No. 12 or Chapter IV,

Extra Session Laws of 1934, is Unconstitutional.

In HevHlieij v. Cole, 130 Cal. App. 683, 688, 695, 697,

699, the (burt said:

''* * * This presents the important question:

Does there exist in legal effect a contract between
the owners of lands upon which an assessment has
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been levied, and the holders of bonds purchased

upon the faith of the security afforded by the un-

paid portion of the assessment at the date of the

issuance of the bonds ^.

In Rorick et al. v. Board of Commissioners of

Everglades Drainage Dist. et al., 57 Fed. (2d)

1048, tried before Circuit Judge Bryan, and Dis-

trict Judges Sheppard and Strum, a case involv-

ing the rights of bondholders of a drainage dis-

trict, the lav\^ is laid down as follows: 'Legislation

by authority of which bonds are issued, and their

payment provided for, l^ecomes a constituent part

of the contract with the bondholders. Such a con-

tract is within the protection of the Constitution,

article I, section 10. The obligation of the bond

contract, of which such legislation is a part, can-

not be impaired, nor its fulfillment hampered or

obstructed by subsequent legislation to the preju-

dice of the vested rights of bondholders. This rule

has reference to subsequent legislation which af-

fects the contract directly, and not incidentally,

or only by consequence.' (Citing a number of

cases.) 'A different result would leave nothing

of the contract, but an abstract right—of no prac-

tical value—and render the protection of the Con-

stitution a delusion.' * * * An impairment oc-

curs when the value of the contract has been di-

minished b}' subsequent legislation. The question

of impairment is not one of degree, but of en-

croaching in any respect upon the obligation—dis-

l^ensing with any part of its force. (Citing a

number of cases.) Though the state cannot by

contract surrender its sovereign prerogatives in

the performance of essential governmenta] duties

(citing authorities), nevertheless, when the state

authorizes a taxing subdivision to contract by

J
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issuing bonds and to exercise the jjower of local

taxation to the extent necessary to meet such

obligations, the power thus given cannot be with-

drawn so long' as its exercise is necessary to satisfy

the vested rights of bondholders. In such cases,

the state and the subordinate taxing unit are

equally bound. 'The jjower given becomes a trust

which the donor cannot amuil, and which the

donee is bound to execute.' (Citing a niunber of

authorities.) * * *

It also appears to be well settled that the law

in force under which bonds are issued, enters into

and becomes a part of the contract. This is

clearly set forth in the well-considered case of

Oklahoma Cotton Growlers Assn. v. Salyer, 114

Okl. 77 (213 Pac. 232). We quote therefrom as

follows :
' The existing statutes and the settled law

of the land at the time a contract is made become
a part of it, and must be read into it. All con-

tracts are therefore to be construed in the light

of the rules and principles of law applicable to the

subject matter of the transaction, and those rules

and principles control the rights of the parties,

except where the contract discloses an intention to

depart therefrom. However, from the fact that

every contract, not expressly providing to the con-

trary, is presumed to have been made with refer-

ence to the then existing state of the law, it follows

that if a subsequent change is made therein which

in any degree affects such contract, such change is

presumed to be excepted therefrom. (6 R. C. L.

p. 855 ; 13 C. J. p. 247 ; Deweese v. Smith, 106 Fed.

438 (45 C. C. A. 408, 66 L. R. A. 971) ; cases in

note to Union Central Ins. Co. v. Pollard, 36 L. R.

A. 271.) The law^s upon the subject of a contract

are read into and become a part thereof to the
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same extent as though they were written hito its

teims. (Armour Packing Co. v. United States,

153 Fed. 1 (82 C. C. A. 135, 14 L. R. A. (N. S.)

400).)' * * *

To the same effect is the case of Ruimells v.

Oklahoma City, 150 Okl. 292 (1 Pac. (2d) 740).

It is there held that existing laws under which

street improvement bonds are issued become a

part of the contract, so that obligations thereof

cannot be impaired by subsequent changes in the

law. * * *

That the law in existence at the time that bonds

are issued becomes a part of the contract and
cannot thereafter be changed without violating

the constitutional prohibitions is held in the case

of Nelson v. Pitts, Treasurer of Muskogee County,

126 Okl. 191 (259 Pac. 533, 53 A. L. R. 1137). A
somewhat similar principle is involved by an

act which purports to extend the time before a

deed can be secured by a purchaser under a tax

sale. The authorities are numerous to the effect

that such an act cannot be given retroactive effect.

(See Rott v. Steffens, as City Controller, etc., 229

Mich. 241 (201 N .W. 227, 38 A. L. R. 224).)
* * *

As we have seen by the cases cited, the rights

and obligations of the bondholder are based upon
the law as it stood at the time of the issuance of

the bonds, and cannot be changed so as to alter

the obligations specified in the bond. It neces-

sarily follows that the rights and obligations of

the property owners are reciprocal. His obliga-

tions cannot be increased nor lessened. The por-

tion of the assessment, or rather, the amount of

the instalhnent that is to be paid by the landowner

at each annual period is fixed when the contract
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is completed, by the sale of the bonds. We find

no negative answer to this contention of the ap-

pellants."

In Islais Land Co. Ltd. v. Matheson, Treas., 78 C.

A. D. 816, 819, it is stated:

''There are unquestionably many decisions to

the effect that a statute existing at the time of

the issuance of bonds, which statute provides for

the security of the bonds or the mamier of en-

forcement thereof, are part of the contract with

the bondholders, and a statute cannot be validly

passed vv'hich either impairs a substantial right

thereunder or materially alters the remedy for

enforcing the security of the bonds. (County of

San Diego v. Childs, 217 Cal. 109; Chapman v.

Jocelyn, 182 Cal. 294.) No such situation, how-
ever, is here presented. * * *"

See:

Selhy V. OaMale Irr. Dist., 89 C. A. D. 442, 448;

Nevada Nat. Bk. v. Bd. of Supervisors, 5 Cal.

App. 651.

First of all, therefore, the statute of the State of

California violates the j)rovisions of the National

Constitution and of the State Constitution each pro-

hibiting the state from passing any law ''im]3airing

the obligation of contracts". Article I, Section 16,

California Constitution. This applies not only to

private contracts but to contracts of the state. Not

only has the State of California in the exercise of its

sovereign power authorized the issuance of the ob-

ligation, but it has passed legislation authorizing the

assessment of special liens against real property as

security for the payment of the obligation, and has
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enacted legislation that these assessments shall be

repeatedly and continuously made until the bonds are

paid, and in the event the assessments are not paid

that the lands may be sold, the state having exercised

its sovereign power in the issuance of the bonds.

What authority did the enactment of Section 80

confer upon the state or any of its mandatories?

Can Congress by virtue of iVrticle I, Section 8, tell

the sovereign State of California that it can repudiate

its obligation, do something which the state itself can-

not constitutionally do, or can the State of California

authorize Congress to exceed its constitutional limita-

tion? If Congress can say to the State of California

and its governmental agencies that it can repudiate

its obligation, can it not also authorize the state to

''coin money", to ''regulate commerce" or to do any

other act w^hich has been delegated specifically to the

Federal Government?

A state can no more impair the obligation of a con-

tract made by it with an individual than a contract

between two citizens. {Lloyd v. Blanding, 54 Cal. 41.)

An act extinguishing the debts of a city is void.

(Smith V. Morris, 2 Cal. 534.)

The pi'ovisions of the act for the organization

of irrigation districts, as to the extent of the liability

of the land, created a contract between the landowners

and the state which could not be impaired by state leg-

islation. (Merchants National Bank v. Escondido Ir-

rigation District, 144 Cal. 329, 77 Pac. 937.)

A law providing for a tax for the payment of bonds

to be issued thereunder becomes a part of the contract
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and cannot be repealed. (English v. Sacramento

County Supervisors, 19 Cal. 172.)

See, also

:

6 CaJ. Juris. 767;

6F. (7. L. 333, 334;

Whiteman v. Anderson-Cottonwood Irrigation

District, 60 C. A. 234.

A bankruptcy law which impairs a contract is void.

(Stiirges v. CrowuiushieJd , 4 Wheaton 122.)

An act destroying the legal remedy upon a contract

impairs the obligation of the contract. {Bates v.

Gregory, 89 Cal. 387, 26 Pac. 891 ; Barber v. Galloway,

195 Cal. 1, 231 Pac. 34.)

The laws of the state under which a contract is

made are considered provisions of the contract, and

the contract, so defined, cannot be substantially altered

by the legislature.

''It is settled that all the laws of a state exist-

ing at the time a contract is made which affect

the rights of the parties to the contract enter into

and become a part of it, and are as obligatory

upon all courts which assume to give a remedy
on such contracts as if they were referred to

or incorporated in the terms of the contract. (Cit-

ing cases.) The remedy, where it affects substan-

tial rights, is included in the term 'obligation of

a contract', and the remedy camiot be altered

so as to materially impair such obligations. (Cit-

ing cases, including Edwards v. Kearzey, 96 JJ.

S. 600.) In the latter case it is said: 'The ob-

ligation of a contract includes everything within

its obligatory scope. Among these elements noth-

ing is more important than the means of enforce-
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ment. This is the breath of its vital existence.

Without it, the contract, as such, in the view of

the law, ceases to be, and falls into the class of

those imperfect obligations, as they are termed,

which depend for their fulfillment upon the will

and conscience of those upon whom they rest."

Welsh V. Cross, 146 Cal. 621, 106 Am. St. Rep.

63, 2 Ann. Cas. 796, 81 Pac. 229.

The above rule and reasoning- applies to bonds.

"The constitution forbids the i^assage of a law

impairing the obligation of a contract. (Art. I,

sec. 16.) It follows that a law enacted after such

contract is made, and which materially alters the

remedy of the bondholder to enforce his lien by

means of a sale, or the rights of the owner under

the law existing at the time the bond was issued,

cannot apply to previous contracts and can have

only a prospective effect. (Houston v. McKenna,
22 Cal. 553.) The case in this aspect is not dis-

tinguishable from Welsh v. Cross (supra),

wherein it was held that a law extending the time

for redemption from a foreclosure sale impaired

the obligation of a mortgage executed before its

enactment."

Chapman v. Jocelyn, 182 Cal. 294, 187 Pac.

962.

The 1934 Act (Assembly Bill 4, extra session 1934)

removes a disability to which taxing districts were

subject at the time of the issuance of the bonds; it

loermits a defense, an abrogation of the remedy of the

bondholder, which did not exist at the time the

contracts were made.
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The districts had no power to file a petition in

bankruptcy, o'f any sort, prior to the Act of 1934. It

is submitted that, as to matters directly affecting

contracts and their enforcement, the powers of the

districts as set forth in the law by which they were

created and under which they functioned, as it existed

at the time of the making of the contract, became a

portion of that contract; and the absence of a powder,

to the same extent and degree. The passage of an

Act permitting taxing districts to file under Section

80 was a positive act of the state creating a new

means by which such districts might defend them-

selves against the enforcement of contract obligations

previously incurred, and a new burden upon bond-

holders, which would not have been available under

the law as it stood at the time the contract was made,

nor at any time without definite action by the state.

''The laws which exist at the time and place of

the making of a contract, and where it is to be

performed, enter into and form a part of it. This

embraces alike those which affect its validity, con-

struction, discharge, and enforcement.

Nothing is more material to the obligation of

a contract than the means of its enforcement. The
ideas of validity and remedy are inseparable, and
both are parts of the obligation which is guaran-

teed by the Constitution against impairment.

The obligation of a contract is the law which

binds the parties to perform their agreement.

Any impairment of the obligation of a con-

tract, the degree of impairment is inmiaterial, is

within the prohibition of the Constitution.
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The states may change the remedy, provided

no substantial right secured by the contract is

impaired. Whenever such a result is produced
by the act in question, to that extent it is void.

The states are no more permitted to impair the

efficacy of a contract in this way than to attack

its validity in any other manner. Against all

assaults coming from that quarter, whatever guise

they may assume, the contract is shielded by the

Constitution. It must be left with the same force

and effect, including the substantial means of

enforcement which existed Vvhen it was made.

The guaranty of the Constitution gives it pro-

tection to that extent. Von Hoffman v. Quincy,

4 Wall. 535, 18 L. Ed. 403."

Walker v. Whitehead, 16 Wall. 310, 314, 21 L.

Ed. 357.

It is clear from the above and many other decisions

that a law abrogating a remedy is a law impairing the

obligations of contract. And it must follow that a

law pennitting a creditor to do an act which he could

not legally do before the passage of such law, the

necessary effect of which is to make available to him

a defense to enforcement of a contract which he did

not have when the contract was made, is a law im-

pairing the obligation of contract; particularly, when

this is the only effect of the law, and the law was

passed for that specific purpose.

It is submitted, therefore, that the law permitting

taxing districts to file under Section 80 of the Banlv-

ruptcy Act, is a positive act of the state by its legis-

lature; that it cannot be so construed as to make
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this privilege available to taxing districts as to con-

tracts entered into before the passage of said law, and

that as to such contracts it is unconstitutional as per-

mitting a defense to the rights of a creditor which did

not exist when the contract was made. Inasmuch as

the bonds are contracts made before the passage of

said law, as to them it is unconstitutional, and the

district must be held to be without right to file a peti-

tion in bankruptcy.

Second. Article I, Section 1 of the Constitution

provides that the right of property includes the right

tu dispose of such property in such manner as the

owner pleases and to sell it for such price as he can

obtain in fair barter. (Ex parte Quarg, 149 Cal. 79,

84 Pac. 766.)

Third. Article IV, Section 1 of the Constitution

of the State of California relates to the initiative and

referendmii and limits the power of the state legis-

lature to enact emergency legislation, and provides:

''That no measure creating or abolishing any

office, or changing the salary, term or duties of

any officer, or granting any franchise or special

privilege, or creating any vested right or inter-

est shall be construed to l^e an urgency measure."

Since the act was an urgency measure, it is inef-

fective as in eifect it takes vested rights from bond-

holders and confers them upon the lando^^^lers of the

district.

Fourth. The California Constitution, Article XIII,

Section 6, i)rovides:
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''The power oi:' taxation shall never be sur-

rendered or suspended by any grant or contract

to which the state shall be a party.
'

'

The power of taxation is an attribute of sovereignty

and cannot bo surrendered. (61 ('. J. 76.)

We deny that a California irrigation district can

be subject to bankruptcy. The Supreme Court of

California has clearly shown that the property, rights

and works of a district are essentially public and the

property of the district is essentially property of the

sovereign. {Turlock Trri(jatio)i District v. White, 186

Cal. 183, 189.)

Under California law to subject the property of a

district to the obligation of its bonds requires the

A^ote of its people. {Mnlcahy v. Balchvin, 216 Cal.

517.)

However, there is no i)rovision in the bankruptcy

act which requires the irrigation district to surren-

der its property to the Court, and we take it that such

provision would be void as an invasion of state's

rights. No state can by contract or law part with

its sovereignty. The power of taxation is one of the

high attributes of sovereignty. (People v. McCreery,

34 Cal. 432.)

At 61 C. J. 83, it is said that the power of taxa-

tion cannot, unless the Constitution so provides, be

delegated to either of the other departments of the

government.

"The levying of taxes, general or special, is

an act of sovereign prerogative w^hich neither a
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state nor a municipality * * * can barter away.

Necessarily such surrender is against public pol-

icy." (Cleveland i\ Edward, 109 Ohio St. 598, 37

A. L. R. 1352.)

This is supported by Section 6, Article XIII of the

California Constitution, already referred to.

In the event the plan of readjustment contemplates

the issuance of refunding bonds, the taxing district

does not have jurisdiction to adopt a resolution, un-

less before the adoption of the resolution it holds a

hearing after notice, as is provided in Section 7 (5)

(e) of the enabling act.

'^In such event before the signing of the order

or decree of the Federal District Court aj^prov-

ing the plan of readjustment, the taxing district

shall cause to be given a notice, for a reasonable

time and in a reasonable manner of its intention

to adopt the resolution mentioned in Section 6. '

'

~ The effect of these provisions, as we interpret them,

is that Chapter IV of the Extra Session Laws of 193-1

provide that after the district has filed its petition in

bankruptcy and before the Court can enter its final

decree, a further and separate resolution nmst be

passed by the district consenting to the decree. Con-

sequently, the Waterford Irrigation District can

entirely nullify the proceeding- by declining to pass the

resolution.

Section 7 further provides in Subdivision (d),

amongst the powers referred to

:
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*'To assess, levy and collect taxes, special assess-

ment taxes and special assessments and to enforce

the collection thereof in the manner and with the

effect provided in the plan of readjustment."

Further, Section 7 (b) (2) states that in the case

of irrigation districts, the bonds shall be obligations

of the district without election. Thus, the Federal

Court is given power to say to the district what

amomit of taxes shall be levied, for unless the Court's

decree is made the power does not exist to levy the

tax for the bond which the creditor must accept in a

case where the acceptance of a bond is involved.

"That the taxing power of a state is one of its

attributes of sovereignty; that it exists inde-

])endently of the Constitution of the United

States, and miderived from that instrument; and

that it may be exercised to an unlimited extent

upon all property, trades, business and avocations ,

existing or carried on within the territorial
\

boundaries of the State, except so far as it has

been surrendered to the Federal G-overnment,

either expressly or by necessary implication, are «

pro])Ositions that have often been asserted by this 1

Court. And in thus acknowledging the extent of

the power to tax belonging to the States, we have

declared that it is indispensable to their continued

existence." (Union Pac. R. B. Co. v. Peuiston,

85 IJ. S. 5, 21 L. Ed. at p. 791.)

Fifth. True bankruptcy involves capacity to have J

leviable property and surrender leviable property and

to receive a discharge. Power of taxation is in no

sense property, and that poAver is the sole source of
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debtor's income and the measure of the bondliolders

'

rights.

''The plan of the Irrigation District Act is that

the holders of outstanding bonds of the district

have the right to enforce their demands solely by

an annual assessment on the lands of the district.

This was their contract." (Mulcahy v. Baldwin,

216 Cal. 517, at p. 525.)

The fiscal management of an irrigation district is

not private business conducted by private direction;

it is fiscal management of the affairs of a sovereign

state of the legislative and administrative govern-

mental functions.

Sixth. Article I, Section 14 of the California Con-

stitution provides that the legislature has no power

to take the property of one person and give it to an-

other, nor can it be taken for a public use unless com-

pensation to the owner precedes or accompanies the

taking. (Gillan v. Hutchinson, 16 Cal. 153; Amend-

ment 14, Section 1, United States Constitution.)

The following article appeared in the Bond Buyer

of February 9, 1935. We do not have the citation.

The article itself is explanatory.

'Mackson, Miss.—Branding the 1932 bank-

ruptcy statute for drainage improvement dis-

tricts 'a scheme for repudiation of indebtedness',

the State Supreme Court sitting en banc January

28 held the act unconstitutional.

'Instead of ordering affairs of the district

womid up and the district discontinued', the

opinion read, 'the act permits it to remain a going-

concern despite its bankrupt condition.
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It is difficult to conceive of the insolvency of

a taxing district. Lands constituting the district

are there—they cannot be lost except by tax title

in the State. Furthermore, the assessed benefits

of the district may be wholly insufficient to pay
its obligations during the years of an economic

depression and amply sufficient for many years

after recovery from such depression. If the legis-

lature has pov>^er to enact a bankruptcy lavv' for

drainage districts—one of the State's govern-

mental units—why not for the counties, iiuuiici-

palities and levee districts, and if that could be

done, why not a bankruptcy for the State itself?

The court's decision upheld the ruling of the

Chancery Court of Calhoun County in which com-

missioners of Saboula Drainage District No. 2

of Calhoun and Webster counties filed bankruptcy

and unsuccessfully sought to have $31,000 in

bonds held by R. E. Goza and the Peoples Bank
& Trust Co. scaled down in proportion to remain-

ing assets."

Seventh. Under this heading we wish to call par-

ticular attention to the wording of Section 6 of the

State Statute, providing that no final decree of the

Court confirming a plan shall be effective for the pur-

pose of binding the taxing district unless and until the

taxing district files with the Court a certified copy of

a resolution consenting to the plan.

From this it appears that in any event no real juris-

diction is conferred upon this Court for the reason

that after a decree has been entered, it is still neces-

sary for the district to consent thereto. In other words

the district can file its petition and after putting the
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appellants to the expense of a trial, the district has

the authority under the act to say that the decree is

not binding- upon it. What kind of a lawsuit is that

where one of the parties can renounce the judgment

if it is not satisfactory to him?

Finally, on the subject of the state's consent, in our

view the Supreme Court of the United States has al-

ready and quite recently laid the foundation for the

decision which will overthrow this legislation in its

entirety, for Justice Cardozo in the case of Hopkins

V. Cleary (supra), decided last December, said:

^'Aside from the direct interest of the state in

the preservatiou of agencies established for the

common good, there is thus the duty of the parens

patriae to keep faith tvith those tvho have put

their trust in the parental power. True, most of

the shareholders in the cases now before us as-

sented to the change. Even so, an important

minority were not represented at the meeting, and
their approval is not shown. Creditors other than

shareholders have not been heard from at all. To
these non-vocal classes the parens oives a duty.''

(Italics ours.)

Thus it will be seen that the state is estopped from

consenting to this so-called bankruptcy provision.

III.

THE BANKRUPTCY POWER IS SUBJECT TO THE
FIFTH AMENDMENT.

We have already indicated the importance with

which we regard the case of Hopkins v. Cleary.
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The learned Justice, in his decision, said

:

"51 per cent is the minuniini required here.

Another act may reduce the minimum to 10%, or

even one, or dispense with api^roval altogether.

If non-assenting" shareholders or creditors were

parties to these suits, the question would be urgent

whether property interests may be so transformed

consistently with the restraints of the Fifth

Amendment. The Wisconsin courts hold that the

protest of a single shareholder will check 'a

fundamental and radical change' in the powers

and purj^oses of the corporation, though the

change be brought about by voluntary amend-

ment. '

'

It is thus to be seen that for the purpose of consti-

tutionality, the protest of one shareholder is as valid

and as of great a force as the protest of all the share-

holders. The Court considers that even if the state had

not ])rotested against the transformation of the build-

ing and Inan association, that the state owes a duty to

those who have invested their money in reliance upon

the state and its statutes, and also, that re.o-ardless of

such situation, the question arises as to whether prop-

erty interests may be transfomied consistently with

the restraints of the Fifth Amendment.

In the case of Louisville Joint Stocl- Laud Bank v.

Radford, 55 Sup. Ct. 854, the Court held that the bank-

ruptcy power of Congress is subject to the Fifth

Amendment, the Court saying

:

''Xo instance has been found except mider the

Frazier-Lemke Act—of either a statute or a de-

cision telling the mortgagee to relinquish the
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property of the mortgagor free of the lien unless

the debt was paid in full. * * *

It is the general rule that a holder of the equity

of redemption can redeem from the mortgagee

only on paying the entire mortgage debt. * * *

This right of the mortgagee to insist upon full

payment before giving uj) his security has been

deemed of the essence of a mortgage. * * * To
protect his right to full payment of the mortgaged

property, the mortgagee was allowed to bid at

the judicial sale on foreclosure.

The statutes were sustained by this court when
as in ITomebuilders' and Loan Association v.

Blaisdell, 290 U. S. 398, 54 S. Cf . 231, 78 L. Ed.

413, 88 A. L. R. 1481, they were fomid to pre-

serve substantially the right of the mortgagee to

obtain, through application of the security, pay-

ment of the indebtedness. They were stricken

down, as in W. B. Worthen Co. v. Kavanaugh,
295 U. S. 56, 55 S. Ct. 555, when it appeared that

this substantive right was substantially abridged.

Although each of our national bankruptcy acts

followed a major or minor depression, none had,

prior to the Frazier-Lemke amendment, sought

to compel the holder of a mortgage to surrender

to the bankrupt either the possession of the mort-

gaged property or the title, so long as any part

of the debt thereby secured remained unpaid.
* » *

No hcmkruptcy ad had uudertaken to supply

him capital with irhicli to engage in business in

the future. * * *

No bankruptcy act had undertaken to modify
in the interest of either the debtor or other cred-
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itors any substantive right of the holder of a

mortgage valid under federal law. * * *

In Continental Illinois National Bank & Trust

Co. V. Chicago, Rock Island & Pacific Ry., 294

U. S. 648, 55 S. Ct. 595, 606, 'The injunction here

in no way impairs the lien, or disturbs the i^re-

ferred rank of the pledgees'. * * *

By the settled practice, a sale free of liens will

not be ordered by the bankruptcy court if it

appears that the amount of the encumbrance ex-

ceeds the value of the property."

Further the Court held:

'^ Because the act * * * purports to take away
rights of the moi-tgagee in specific property, an-

other provision of the Constitution is controlling."

Although the Court does discuss compositions and

holds the scope of bankruptcy power is not neces-

sarily limited to that which has been exercised, and

that the Court has no occasion to decide whether the

bankruptcy clause confers upon Congress generally

the power to abi-idge the mortgagee's rights in s])ecific

property, nevertheless the Court declares illegal the

avowed object of the Frazier-Lemke law which is de-

fined to be "to scale down the indebtedness to the

present value of the property'', for the reason that

the Frazier-Lemke act takes from the mortgagor cer-

tain property rights.

The case of W. B. Wortken Co. v. Kavanaugh, 55

Sup. Ct. Rep. 555, is also enlightening. The decision

in this case was handed down by Justice Cardozo.

A Municipal Improvement District of the State of
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Arkansas had issued bonds. In 1933 the Legislature

of Arkansas passed certain statutes reducing the pen-

alty for non-payment of assessments from 2S)% to

3%. The rate of interest on redemption vras likewise

reduced and other changes were made, and the Court

held:

'^To know the obligation of a contract we look

to the laws in force at its making. * * * Not
even changes of the remedy may be pressed so

far as to cut down the security of a mortgage
without moderation or reason or in a spirit of

oppression. Even when the public welfare is in-

voked as an excuse, these bounds must be re-

spected.
'

'

In the case of County of Los Angeles v. Bochhold,

89 C. D. 556, at page 569, the Court said (44 Pac.

(2d) 340):

"There can be no doubt that it is indispensable,

from a constitutional standpoint, so far as bond-

holders are concerned, that either 100 per cent

consent to the change or that the dissenting bond-

holders be so taken care of that no impairment

of their contract ensues.

The act is unconstitutional in that it fails

adequately to protect the rights of dissenting

bondholders."

Mr. Homiold in his work '^ Supreme Court Law"
makes the following statement under the heading

of ''Due Process" (Vol. 2, p. 840):

"The due process clause requires that State

action shall be consistent with the fundamental

principles of liberty and justice. It requires no-

tice and opportunity to be heard, but not always
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proceedings in court or the privilege of an appel-

late review. It precludes the taking of private

property for y^rivate purposes, and the taking

for public purposes without authority and just

compensation."

He further says:

"Whether acting through its judiciary or

through its legislatu^-e, the State may not deprive

a person of all ej-isting remedies for the enforce-

ment of a riffJit, which the State has no power

to destroy, unless there is or was afforded to him

some real opportunity to protect it.
'

'

As said in the case of Ilolden v. Hardy, 169 U. S.

366:

"There are certain immutable principles of

justice which inhere in the very idea of free

government, which no member of the Union may
disregard.

'

'

The case of U. S. v. Yonnr/, 267 Fed. 861, suggests

that the due process clause of the Fifth Amendment

is broad enough to cover both the "due process" and

the "equal protection" clauses of the Fourteenth

Amendment.

Federal Bankruptcy Acts are not exempt from the

requirements of the "due process" clause. {Mononga-

hela Navigation Company v. U. S., 148 U. S. 312;

Re Bradford, 7 Fed. Supp. 665; Hanover National

Bank v. Moyses, 186 IJ. S. 181.)

In California the controlling purpose of the irri-

gation law with relation to bonds is that the prop-

erty within the district shall be dedicated primarily
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to the pa^Tnent of these bonds. The dedication is

more piimary than the dedication in Kentucky of

mortgage security in the Eadford case for tax liens

are superior to every other lien, whenever and how-

ever created.

Likewise this legislation depiives appellants of

property rights just as important as the rights pro-

tected in the Radford case (1) the right to retain the

pledge of the tax lien mitil the bonds are paid (2)

the right to have taxes levied and collected from year

to year (3) the right to ha^e the security disposed of

at public sale.

As was said by one eminent authority', Mr. kS. M.

Haskins of Los Angeles:

"The failure to realize from the bonds would

mean that all the property within the district

could not be liquidated for the amount of the

bond issue. This is the implication of the act. If

the bondholder has satisfied himself as to the

value of the district up to the amomit of bonds

issued he need have no fear as to the ultmiate

payment of his obligation."

The utter mireason of the law and its complete

failure to protect property rights as security is made

evident by comparison with the terms of the railroad

bankruptcy act, amendment to Section 77. Secured

creditors are there protected in subdivisions (g) and

(h) either by payment in full or payment of the ap-

praised value of their security. Two-thirds of the

bondholders, confused and discouraged over the low

state of public morale and frightened by public cor-
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X)orate bankruptcy proceedings and driven by neces-

sity for ready money, are given the power to force

the remaining one-thii'd to a property saciifice.

Whether members of a class or not, appellants are

property holders and their class-hood does not out-

law them or deprive themi of their protection mider

the Fifth Amendment. Even the other bankruptcy

amendments of 1933 protected the secured investors

in the value of their securit}^ A public bondholder

secured by sovereign pledge of taxes alone is unpro-

tected in his property.

From inany aspects the Municipal Bankruptcy Act

is unreasonable and arbitrary. The tax districts over-

lap. In this case the lands are encumbered by the

liens of bonds of the County of Stanislaus and of

school districts. From these secured bondholders, all

with security on the same property, irrigation district

bondholders alone are selected for sacrifice. This sit-

uation is inherently and necessarily true of almost

any proceeding under the act and does not accord

due process of law to the victim.

This bankruptcy act, therefore, was to destroy the

lien of the bondholders upon the fmids in the hands

of the treasurer and upon the lands which have been

deeded to the district upon default in pa^anent of

assessments, and no accounting is had either of

these funds or of those assets in the hands of the

district. Such a lien and such a trust cannot be

destroyed by a bankruptcy. (Continental Illinois Nat.

Bank d- T. Co. v. Chicago, R. I. <£• P. By. Co., 55 Sup.

Ct. 595; In re Martin (C. C. A. 7), 75 Fed. (2d) 618.)
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Let us now examine the record to ascertain what

property rights the ap]:)ellants had been deprived of

without due process:

(1) The findino-s of fact (R. p. 24) show the

assets of the district to be ^821,993.3(i and the

liabilities $730,840.03, and the assessed value of

land alone is over $1,000,000 (R. p. 23), where-

as the plan provides for payment to the bond-

holder of an amount equal to $48.82 for each

dollar of the principal amoimt of the bonds and

providin.ii" nothing on accoiuit of delinquent in-

terest. (R. p. 47.)

(2) That appellants are restrained from at-

tempting to enforce their obligations under the

laws of the State of California against the Water-

ford Irrigation District (R. p. 41) and the plan

of readjustment is put into operation although

the appellee does not have available funds with

which to pay the said 48.82 cents per dollar (R.

pp. 30 and 47), and provides further that the

bonds of appellants shall become A^oid on June

1, 1937, unless delivered to the Reconstruction

Finance Corporation or the disbursing agent or

the clerk of the Court, although there is no as-

surance that there will be money with which to

pay the appellants. (R. p. 37.)

(3) It takes property of which the appellants

are beneficiaries and it takes the bond and bond

interest fund and the tax certificates from them.

(4) It transfers rights from the ai)pellant

bondholders to bondholders of other taxing
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agencies, such as the County of Stanislaus, the

Oakdale Union High School District, and the

other school districts.

(5) It transfers property from the appellants

to the landowners within the district.

(6) It transfers property from the appellants

to the mortgage holders and deed of trust holders

within the district.

(See Assignment of Errors 29, R. p. 63.)

IV.

THE WATERFORD IRRIGATION DISTRICT IS NOT A SUBJECT
OF BANKRUPTCY.

1. The Waterford Irrigation District is Engaged in Strictly

Governmental and Not Proprietary Functions.

Judge McCormick in the Matter of the Imperial

Irrigation District, 10 Fed. Supp., held that

^'the private or proprietary element of an irri-

gation district is sufficiently distinct and definite

to bring it within the purview of the bankruptcy

power of Congress. This is especially true where

the state as the creator or dominant power of the

district's governmental fmictions has given its

consent. Compare Meriweather v. Garrett, 102 U.

S. 472."

We have compared Meritveather v. Garrett and in-

stead of finding substantiation for the opinion of the

District Court in the Imperial case, we find the fol-

lowing :
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"But while the charter of a municipal cor-

poration may be repealed at the i^leasure of the

legislature, where there is no inhibition to its

action in the Constitution of the State, the law-

ful contracts of the corporation, made whilst it

was in existence, may be subsequently enforced

against property held by it, in its own right, as

hereafter described at the time of the repeal.
* * *

The levying of taxes is not a judicial act. It

has no elements of one. It is a high act of

sovereignty, to be performed only by the legis-

lature upon considerations of polic}^, necessity,

and the public welfare. In the distribution of

the powers of govermnent in this country into

three departments, the power of taxation falls to

the legislative. * * *

We are of the opinion that this court has not

the power to direct a tax to be levied for the

pa}inent of these judgments. This power to im-

pose burdens and raise money is the highest at-

tribute of sovereignty, * * * Especially is it be-

yond the power of the Federal judiciary to as-

sume the place of a State in the exercise of this

authority at once so delicate and so important.

It is certainly of the highest importance to the

people of every State that it should make ])ro-

vision, not merely for the payment of its own
indebtedness, but for the pa\TLnent of the in-

debtedness of its different municipalities. Hesi-

tation to do this is weakness; refusal to do it is

dishonor. Infidelity to engagements causes loss

of charactei' to the individual ; it entails reproach

upon the State.

The Federal judiciary has never failed, so

far as it was in its power, to compel the per-
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formance of all lawful contracts, whether of the

individual, or of the municipality, or of the State.

It has unhesitatingly brushed aside all legisla-

tion of the State impairing their obligation. * * *

In some instances, where the tax was the in-

ducement and consideration of the contract, all

attempts at its repeal have been held invalid."

Judge McCormick in his decision in the Imperial

Irrigation District case held that in the Rock Island

Railway case ''a quasi public corporate body" was

the bankrupt, and that the Imperial Irrigation Dis-

trict "is also a public body", and held further that

"the private or proprietary element of an irrigation

district is sufficiently distinct and definite to bring

is within the purview of the bankkruptcy power of

Congress." This makes it necessary to consider the

correctness of such a finding.

We find that in the case of Whiteman v. Anderson-

Cottonwood Irrigation District, 60 C. A. 234, 212 Pac.

706, this matter has been decided by the California

Courts contrary to the decision of Judge McCormick.

The following is quoted from that decision:

"The parties seem to be in accord as to the

principle of law that governs any possible theory

of the case, but they are in disagreement as to

the character of an irrigation district, and

whether its functions be of a public or private

character. * * *

As to the character of irrigation districts as

organized under our statute, it must be conceded

that they are public corporations or public agen-

cies, but not 'municipal corporations,' as that

term is usually understood. * * *
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In Lindsay-Strathmore I. Dist. v. Superior

Court, 182 Cal. 315, 187 Pac. 1056, referring- to

these districts, the court said:

'They are public agencies.' * * *

In Turlock Irrigation District v. White, 186

Cal. 183, 198 Pac. 1060, 17 A. L. R. 72, the court

declares

:

'* * * such a corporation is not a ''municipal

corporation,'' but a "public corporation for

municipal purposes." Fallbrook Irrigation

District v. Bradley, 164 U. S. 112.'

And the court quotes with approval People v.

Reclamation District No. 551, 117 Cal. 114, 48

Pac. 1016, wherein it was said that these cor-

porations are 'state organizations for state pur-

poses.'

In Tormey et al. v. Anderson-Cottonwood Irr.

Dist. (Cal. ^App.) 200 Pac. 814, the Supreme
Court, in denying a hearing after the decision

of this court said:

'The canal is constructed for public pur]>oses

and to serve the purpose of distribution of

water to public use.'

In fact, it has been consistently held by the

Supreme Court from the beginning that these

districts created under the elaborate scheme de-

vised for their organization and operation by the

Legislature are public agencies for the promo-
tion of a public purpose. While the primary
object is to secure the distribution of water for

irrigation, and while the mere furnishing of

water for irrigation might involve only the ex-

ercise of a proprietary function in the case of

a municipal corj^oration, yet the situation and
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condition of the land in these districts are so

peculiar and the public is so vitally interested

in the project that the purpose is regarded, not

only as for the advancement of the individual

welfare, but for the promotion of the public in-

terest. If appellant's contention be accepted as

sound, it would follow that we have the anomalous

situation of a public agency created for the mere

purpose of exercising a private right or privi-

lege. This view would necessitate the adoption

of an entirely different theory from what has

prevailed in this state for the justification of

this legislation.

It would also destroy the foundation for the

conclusion reached by the United States Supreme

Court in the well-considered case of Fallbrook

Irrigation District v. Bradley, 164 U. S. 112, 17

Sup. Ct. 56, 41 L. Ed. 369, which decision has

been approved and followed by the Supreme

Court of this state. Therein the validity of the

Wright Act (St. 1887, p. 29, as amended), was

assailed upon various grounds, one of which is

that it provided for the assessment of lands and

the taking of property for a private purpose.

Manifestly, this attack challenged the intergrity

of the whole scheme, and it received careful con-

sideration at the hands of the court. In the

opinion it is said

:

'Coming to a review of these various ob-

jections, we think the first, that the water is

not for a public use, is not well founded. * * *

Is this assessment, for the nonpayment of

which the land of the plaintiff was to be sold,

levied for a public purpose? The question has,

in substance, been answered in the affirmative
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by the people of California, and by the legis-

lative and judicial branches of the state govern-

ment. '

The court then calls attention to section 1 of

article 14 of our state Constitution, section 12

of said act, as amended in 1891 (St. 1891, p. 145),

and the following decisions of the Supreme Court

of this state: Turlock Irrigation District v. Wil-

liams, 76 Cal. 360, 18 Pac. 379; Central Irriga-

tion District v. DeLappe, 79 Cal. 35, 21 Pac.

In re Madera Irr. Dist., 92 Cal. 296, 28

Pac. 272, 675, 14 L. R. A. 755, 27 Am. St.

Rep. 106. After stating that the foregoing con-

siderations are not necessarily binding u]:>on the

federal courts, the opinion proceeds:

'It is obvious, however, that what is a public

use frequently and largely depends upon the

facts and circumstances surrounding the par-

ticular subject-matter in regard to which the

the character of the use is questioned. To pro-

vide for the irrigation of lands in states where

there is no color of necessity therefor within

any fair meaning of the temi, and simply

for the purpose of gratifying the taste of the

owner, or his desire to enter upon the cultiva-

tion of an entirely new kind of crop, not neces-

sary for the purpose of rendering the ordinary

cultivation of the land reasonably remunera-

tive, might be regarded by courts as an im-

proper exercise of legislative will, and the use

might not be held to be public in any con-

stitutional sense, no matter how many owners

were interested in the scheme. On the other

hand, in a state like California, which con-

fessedlv embraces millions of acres of arid
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lands, an act oi' the Legislature providing for

their irrigation might well be regarded as an
act devoting the water to a public use, and there-

for as a valid exercise of the legislative power.
* * * Viewing the subject for ourselves and

in the light of these considerations, we have

very little difficulty in coming to the same con-

clusion reached by the courts of California.

The use must be regarded as a public use,

or else it would seem to follow that no general

scheme of irrigation can be formed or carried

into effect. In general, the water to be used

must be carried for some distance and over

or through private property, which cannot be

taken in invitum if the use to which it is to be

put be not public, and, if there be no power to

take property by condemnation, it may be im-

possible to acquire it at all. The use for which

private property is to be taken must be a pub-

lic one, whether the taking be by the exercise

of the right of eminent domain or by that of

taxation. Cole v. La Grange, 113 Li". S. 1.'
"

A further discussion of the nature of an irrigation

district in California and its legal status is found

in the case of In re Bonds of Madera Irrigation

District, 28 Pac. 272, 92 Cal. 296, from which we

quote as follows:

"Whether the reclamation of the land be from

excessive moisture to a condition suitable for

cultivation, or from excessive aridity to the same

condition, the right of the legislature to authorize

such reclamation must be upheld upon the same

principle, viz., the welfare of the public, and

particularly of that portion of the public within
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the district affected by the means adopted for

such reclamation. * * *

In the present case the legislature has chosen

to authorize the creation of a public corporation,

in the manner and with the forms specified in

the act under discussion. For this purj^ose it

has provided that a petition of 50. freeholders,

or a majority of the freeholders owning lands

within a proposed district susceptible of one

mode of irrigation, shall be presented to the

boai'ds of supervisors of the county within which

such lands are situate; and that the board of

supervisors shall, upon the hearing of such peti-

tion, after notice thereof, determine whether or

not it will take steps to organize an irrigation

district; and that upon such determination an
election shall be ordered, at which, if two-thirds

of the electors within the district shall vote in

favor of such organization, the district shall

thereupon be organized, and its management con-

fided to a board of directors chosen by the elec-

tors of that district, * * * and it is only when
these electors have determined by a vote of two-

thirds of their number in favor thereof that the

district can be ci'eated. * * *

That an irrigation district, organized under
the act in question, becomes a public corpora-

tion, is evident from an examination of the mode
of its organization, the purpose for which it is

organized, and the powers conferred upon it.

It can be organized only at the instance of the

board of sujoervisors of the county * * * the legisla-

tive body of one of the constitutional subdivi-

sions of the state; its organization can be affected

only upon the vote of the qualified electors within
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its boundaries; its officers are chosen under the

sanction and with the formalities required at all

public elections in the state * * * the officers of such

election being required to act under the sanction

of an oath, and being authorized to administer

oaths when required for the purpose of con-

ducting the election; and the officers when elected

being required to execute official bonds to the

state of California, approved by a judge of the

superior court. The district officers thus become

piiMic officers of the state. When organized, the

district can acquire, either by purchase or con-

demnation, all property necessary for the con-

struction of its works, and may construct thereon

canals, and other irrigation improvements; and

all the property so acquired is to be held by the

district in trust, and is dedicated for the use

and purposes set forth in the act, and is de-

clared to be a public use, subject to the regula-

tion and control of the state. For the purpose

of meeting the cost of acquiring this property,

the district is authorized, upon the vote of a

majority of its electors, to issue its bonds; and

these bonds, and the interest thereon, are to be

paid by revenues deiived under the power of

taxation, and for which all the real property

in the district is to be assessed. Under this poiver

of taxation, one of the highest attributes of sov-

ereignity, the title of the delinquent owner to

the real estate assessed, may be divested by sale,

* * * Here are found the essential elements of a

public corporation, none of which pertain to a

private corporation. The property held by the

corporation is in trust for the public, and sub-

ject to the control of the state. Its officers are
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public officers chosen by the electors of the dis-

trict, and invested with public duties. Its object

is for the good of the public, and to promote

the prosperity and welfare of the public. 'Where
a corporation is composed exclusively of officers

of the government, having no personal interest

in it, or with its concerns, and only acting as

organs of the state in effecting a great public

improvement, it is a public corporation.' Ang.

& A. Corp. Sec. 32. 'A municipal corporation

proper is created mainly for the interest, ad-

vantage and convenience of the locality of its

people. The primary idea is an agency to regu-

late and administer the interior concerns of the

locality in matters peculiar to the place incorpo-

rated, and not common to the state or people at

large.' 15 Amer. & Eng. Enc. Law, p. 954. 'Pub-

lic corporations are such as are created for the

discharge of public duties in the administration

of civil government.' Lawson, Rights, Rem. &
P. Pr. 332." (Italics ours.)

In California the furnishing of water for purposes

of irrigation has been repeatedly held to be a govern-

mental function. We have already cited some authori-

ties on this x^oint and have quoted from the California

Constitution. In the case of Pasadena r. Railroad

Commissiou, 183 Cal. 526, 192 Pac. 25, it Avas held that

the powers of the Railroad Commission extend only

to private corporations. The Supreme Court declared

that it is not true that a city is a private corporation

when carrying on a municipally owned public utility,

adding

:
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''All the decisions on the subject recognize the

fact that a city does not change its character by
engaging in such enterprises."

A number of decisions have been rendered on the

question of the character of an irrigation district and

these are conveniently siunmarized in the case of Yolo

V. Modesto Irrigation District, 216 Cal. 274, 13 Pac.

(2d) 908, which points out that irrigation districts

have been variously denominated "public corpora-

tions" for "governmental purposes", "agents or rep-

resentatives of the state in the particular locality in

which they exist", etc., and the Court says that these

districts "are not generally liable for torts of their

agents because they are held to be state agencies per-

forming governmental functions".

In the Waterford Irrigation District we have the

situation of an irrigation district engaged exclusively,

however, in irrigation.

In the case of Parker v. El Paso Water Improve-

ment District No, 1, 116 Tex. 631, the Couri said:

"The admitted facts stated, the extracts from

the arguments of Mr. Joseph Choate, counsel for

the Bradleys, appearing in the report of the case,

as well as the opinion of the court itself, show

that the question was squarely before the Su-

preme Court as to whether or not lands which the

owners did not care to irrigate, or which might

not need ii'rigation from the improvements pro-

posed by a district, could under the Constitution

be included in an irrigation district. The Supreme

Court held they could be included, holding that

the irrigation of land was a puMic purpose, and
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the use of water thereon a public use, and that

irrigation districts, such as the one before us, were

public corporations with power to tax any land

included in the district."

So, also, in the case of O'Neill v. Learner, 239 U. S.

244, which involved a condenmation proceeding in-

stituted bv a drainage district in the State of

Nebraska. The Supreme Court of the United States

(Rioted with approval the following language from the

Nebraska Supreme Court:

''In our opinion, it is too late in the day to con-

tend that the irrigation of arid land, the straight-

ening and improvement of water courses, the

building of levees, and the drainage of swamp
and overflowed lands for the improvement of the

health and comfort of the community, and the

reclamation of waste places and the promotion

of agriculture, are not all and every of them sub-

jects of the general and public concern, the pro-

motion and regulation of which are among the

most important of governmental poivers, duties

and functions."

If this latter question requires some debate, it can

hardly seem possible that the question of whether the

power of taxation is a goverimiental function can

be a subject of debate. It ^^ill, therefore, no doubt

be sufficient to cite one case. It was stated in Lane

County V. Oregon, 7 Wallace (U. S.) 71:

"Now, to the existence of the States, them-

selves necessary to the existence of the United

States, the power of taxation is indispensable. It

is an essential function of the government."
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We quote further from the case, as follows

:

''If, therefore, the condition of any State, in

the judgment of its legislature, requires the col-

lection of taxes in kind, that is to say, bv the

delivery to the proper officers of a certain pro-

portion of products, or in gold or silver bullion,

or in gold and silver coin, it is not easy to see

upon what principal the National Legislature can

interfere with the exercise, to that end, of this

power, original in the States, and never as yet

surrendered. '

'

It would seem that the statement in the foregoing

cases is conclusive, but the United States Court, speak-

ing through Mr. Justice Hughes, went even further

in the case of Houcl- v. Little River Drainage District,

239 U. S. 254, 261

:

"The district is, indeed, a conspicuous illustra-

tion of the class of enterprises which have been

authorized in order to secure the recognized pub-

lic advantages which will accrue from reclaiming

and opening to cultivation large areas of swamp
or overflowed lands. Egyptian Levee Co. v.

Hardin, 27 Mo. 495, 72 Am. Rep. 276; Columbia

Bottom Levee Co. v. Meier, 39 Mo. 53; Morrison

V. Morey, 146 Mo. 543, 48 S. W. 629; State ex rel.

Compton V. Chariton Drainage Dist., 192 Mo.

517, 90 S. W. 722 ; Mound City Land & Stock Co. v.

Miller, 170 Mo. 240, 60 L. R. A. 190, 94 Am. St.

Rep. 727, 70 S. W. 721 ; State ex rel. Applegate

V. Taylor, 224 Mo. 393, 123 S. W. 892; Squaw
Creek Drainage Dist. v. Turney, 235 Mo. 80, 138

S. W. 12; Little River Drainage Dist. v. St.

Louis, M. & S. E. R. Co., 236 Mo. 94, 139 S. W.
330. It ivas constituted a politicol suhdivision of

the state for the purpose of performing pre-
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scribed functions of government. Mound City

Land & kSIocIv Co. v. Miller, 170 Mo. 240,

60 L. R. A. 190, 94 Am. St. Rep. 727, 70 S. W.
721; State ex rel. Appleg'ate v. Taylor, 224 Mo.

393, 123 S. W. 892. These drainage districts, as

the supreme court of the state has said, exercise

the granted powers within their territorial jims-

diction ^as fuUy, and by the same authority, as the

mimicipal corporations of the state exercise the

powers vested by their charters'. 248 Mo. p. 383."

(Italics supplied.)

"In view of the nature of this enterprise it is

obvious that, so far as the Federal Constitution

is concerned, the state might have defrayed the

entire expense out of state funds raised by gen-

eral taxation, or it could have apportioned the

burden among the counties in which the lands

were situated and the improvements were to' be

made. Mobile County v. Kimball, 102 U. S. 691,

703, 704, 26 L. ed. 238, 241, 242. It was equally

within the power of the state to create tax dis-

tricts to meet the authorized outlays. The legis-

lature, unless restricted by the state Constitution,

can create such districts directly, or, as in this

case, it may provide for their institution through

a proceeding in the courts in which the parties

interested are cited to' appear and present their

objections, if any. The propriety of a delegation

of this sort was a question for the state alone.

And with respect to districts thus formed, whether

by the legislature directly or in an appropriate

proceeding under its authority, the legislature

may itself fix the basis of taxation or assessment

;

that is, it may define the apportionment of the

burden, and its action camiot be assailed mider

the 14th Amendment unless it is palpably
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arbitrary and a plain abuse. These principles

have been established by repeated decisions.

Harag v. Reclamation Dist., Ill U. S. 701, 709,

28 L. ed. 569, 572, 4 Sup. Ct. Rep. 663; Spencer

V. Merchant, 125 U. S. 345, 353, 356, 31 L. ed.

763, 766, 767, 8 Sup. Ct. Rep. 921; Fallbrook

Irrig. Dist. v. Bradley, 164 U. S. 112, 167, 168, 41

L. ed. 369, 391, 392, 17 Sup. Ct. Rep. 56; Bauman
V. Ross, 167 U. S. 548, 590, 42 L. ed. 270, 288, 17

Sup. Ct. Rep. 966; Parsons v. District of

Columbia, 170 U. S. 45, 52, 42 L. ed. 943, 946, 8

Sup. Ct. Rep. 521 ; Williams v. Eggleston, 170 U.

S. 304, 311, 42 L. ed. 1047, 1049, 18 Sup. Ct. Rep.

617; Norwood v. Baker, 172 U. S. 269, 278, 43

L. ed. 443, 447, 19 Sup. Ct. Rep. 187; French v.

Barber Asphalt Paving Co., 181 U. S. 324, 343,

45 L. ed. 879, 889, 21 Sup. Ct. Rep. 625; Wight v.

Davidson, 181 U. S. 371, 379, 45 L. ed. 900, 904, 21

Sup. Ct. Rep. 616; Wagner v. Lesser, decided

this day (239 U. S. 207, ante, 230, 36 Sup. Ct.

Rep. 66)."

2. As a Matter of Fact an Irrigation District is Not a Taxing

District Within the Meaning of Section 80.

Section 80 (a) reads:

^'Any municipality or other political subdivi-

sion of any state, including (but not hereby limit-

ing the generality of the foregoing) any county,

city, * * * school, drainage, irrigation * * * or

other districts (hereby referred to as a taxing

district') may file a petition, etc."

An examination of this provision leads to the con-

clusion that it was the intention of Congress to au-

thorize any political subdivision of the state to file

a bankruptcy petition, but that the use of the example,
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such as cities, irrigation districts, etc., was merely

intended to illustrate the type of political subdivisions

and was not intended to enlarge the class beyond that

of political subdivisions.

The principle laid down in the case of IJ. S. ^.

Boijer, 85 Fed. 425, that the use of the words "au-

thorizing Congress to provide for the general welfare

of the United States" contained in Article I, Section

8, does not confer upon Congress any power to enact

any legislation, but should provide a rule of inter-

pretation here.

The use of the words "irrigation district'' was

merely illustrative of the type of district to be included

within the general provision of municipality or other

political subdivision.

In People v. Reclamation District No. 551, 117 Cal.

120, the Court said:

"They certainly are not municipal corpora-

tions in the strict sense."

In the case of Metcalf v. Mevritt, 14 Cal. App. 244,

the Court said:

"It is not a mmiicipal corporation possessing

in any degree general powers of govermnent."

In the case of Randolph v. County of Stanislaus,

44 Cal. App. 322, the Court said:

"We think it does not require very much ar-

gTunent to demonstrate that an irrigation district

formed under the laws of the State of California

is not a Diunicipal corporation."
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Nor is it a political subdivision of the state, for

in the case of Tarpey v. JlcChire, 190 Cal. 593, the

Court states:

"The decisions of the Idaho Court to the con-

trary, based upon the yie\Y that these districts

are political subdivisions of the state, are out of

harmony with the decisions of this state.''

In the case of Wood v. Imjjerial Irrigation Dis-

trict, 216 Cal. 748, the Court said:

"An irrigation district is not a political sub-

division of the state or county or a political sub-

division at all."

The real distinction seems to be that in the case of

an irrigation district, the legislature is not dealing

with elections, with suffrage or with the ballot. The

formation of these districts is a function pertaining

purely to the legislative branch of the goverimient.

This discussion is fomid in the case of Tarpey r. Mc-

Clure (supra). It seems logical to assmiie that Con-

gress intended to include only those types of organi-

zations which were political subdivisions of the state.

A well fomided argiunent would seem to back the as-

sumption that the Congress did not intend to include

mere mandatories or agencies of the state itself. It

intended only to apply the bankruptcy act to munici-

palities and other similar political subdivisions, who

perchance might engage in private or proprietary

activities.
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3. The Waterford Irrig-ation District Cannot Surrender its

Property.

This subject has been argued supra and will not

be here enlarged upon.

4. The Waterford Irrigation District is Not the Debtor.

The sole remedy of the bondholders is to compel

the levy of assessments upon all of the lands of the

district by a writ of mandate. Nevada National Bank

V. Ross Irrigation District, 140 Cal. 344; Thompson

V. Ferris Irrigation District, 116 Fed. 769, and Ferris

Irrigation District v. Thompson, 116 Fed. 832.

The case of State v. Commissioyiers (a Montana

case), 291 Pac. 1, may not now be good law upon the

question of the character of the obligation of an ir-

rigation bond, but it is good law, it seems to us upon

the question of the relationship of the juristic person,

the district, to the debt—in this respect—that the

district is a trustee.

- We are justified, therefore, in giving consideration

to the proposition that the obligations on the bonds of

the Waterford Irrigation District are not debts of the

district within the meaning of the bankruptcy act of

1898. It is true that the obligations on the bonds arise

from the loan of money to the district, which, of

itself under the English Common Law, would create

an implied assmnpsit. But the obligation thus created

has been changed to a statutory contractual obligation

and while the bond contains a promise to pay, we

must take the case presented by the bonds and the

statutes by its four corners, from a consideration of

which we arrive at the conclusion that the obligation
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of the Waterforcl Irrigation District as a juristic

person is the obligation to carry out the duties im-

posed by the statutes providing for the levy of assess-

ments and the collection of the same and the payment

of the proceeds thereof to bondholders as provided

by the California Irrigation District Act.

It would appear, therefore, that the sole obligation

of the Waterford Irrigation District and its officers is

to perform those duties, and once having performed

them there is no further obligation upon the district.

The fact that no execution can be issued for the ob-

ligation, the fact that payment cannot be recovered

from any fund other than the bond fund, the fact

that the district cannot be compelled to pay, except as

moneys come into the bond fund, lead to the conclusion

that the bond is not a debt or an obligation in the

sense and meaning of the bankruptcy act, and that in

so far as the Waterford Irrigation District is con-

cerned, there is merely a legal duty imposed upon a

trustee, the irrigation district, to perform certain

duties prescribed by the legislature.

This question bears upon the problem in hand in

two important particulars—first, the obligations under

the bonds are not debts which could be discharged

by proceedings under the bankruptcy act; secondly,

if there is any obligation, the obligation is that of the

landowner to meet the assessments levied and that

question bears upon the fairness of the plan, because

other obligations of the landowners, such as their

obligations to pay county and school bonds, and their

obligations to pay assessments for other improve-
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iiients, and their mort.ioages and deeds of trust are not

scaled down or refunded in the same proportion, or

at all.

It was said in the case of Judith Basin Irrigation

District v. Malott, 73 Fed. (2d) 142, in a decision

written by Mr. Justice Wilbur of this Court, in a

case in which all of the property had been sold at tax

sales, and in which the Court noted that the law of

Montana is patterned after the Wright Act of the

State of California, that:

''It has been uniformly held that bonds of an

irrigation district issued in pursuance to the

Wright Act—are general obligations of the dis-

trict."

and further:

''The payment of the bonds of earliest maturity

does not release any parcel of land from the

lien of the bonds, and all of the lands within the

district, according to the terms of the bond and

of the statute, are liable for the payment of the

unpaid bonds."

In the case of Hershey v. Cole, 130 Cal. App. 683, 20

Pac. (2d) 972, the Court said:

"The conclusions drawn therefrom that there is

no contract or quasi contract in legal effect be-

tween the landowners of the district and the i)ur-

chasers of bonds of the district does not appear

to be supported either in principle or by the

authorities.
'

'

From one view, therefore, these debts are not debts

of the Waterford Irrigation District, although they
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are general obligations to the effect that all of the

lands within the district is forever liable as security

therefor, even after tax sale. If, as has been said,

equity will pierce the veil and look at the facts and in

so doing will find that substantially the bond is not

a debt of the Waterford Irrigation District, but is

either one of two things, either it is a debt of the

laudowner as such, in accordance with the theory of

Hershey v. Cole, that the bond is a contract between

the landowner and the bondholder, or it is a debt of

the sovereign State of California. If it is a debt of

the landowner it explains why one's sense of justice

and fairness is shocked by realizing that under the

Municipal Bankruptcy Act this debt can be scaled

down on the theory that it is a debtor of the Water-

ford Irrigation District, vrhereas the obligations of

the same land to bondholders of the County of

Stanislaus, of the Oakdale Union High School Dis-

trict, and other school districts will be paid one hun-

dred cents on the dollar, and whereas also at the

same time obligations upon the mortgages and deeds

of trust of these landowners will escape reduction or

scaling down altogether.

On the other hand if the view be taken that they

are obligations of the sovereign, and in support of

this view it is pointed out that these bonds bear the

Seal of the State of California, that they bear a cer-

tificate of the State Controller, and that since the

sovereign created the district and it is a state leg-

islative mandatory, then in a true sense these are

debts of the sovereign, which sovereign also created

debts in favor of countv bondholders and school bond-
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holders, limited i^erhaps as to security to a certain

geographical division of the state.

In either view taken, therefore, the Waterford

Irrigation District cannot he a subject of hankritptcy

,

for the real debtor, whether it he the state or whether

if he the landotvner, is not reached in these proceed-

ings.

Which is just another illustration of the fact that

a statute which disregards sound principles of law

and justice is sure to be difficult to fit into any sound

system of jurisprudence.

In this case it can not be fit.

A statute valid as to one set of facts may be

invalid as to another and a statute valid when
enacted may become invalid by changing con-

ditions. Nashville etc. Ry. Co. v. Walters, 55

Sup. Ct. Rep. 486.

5. The Waterford Irrigation District Cannot be a Bankrupt.

''A person shall be deemed insolvent within

the provisions of this act (Section 80 is one of

such provisions) wherever the aggregate of his

projDerty, exclusive of any property which he

may have conveyed—with intent to defraud,

hinder or delay his creditors shall not at a fair

valuation be a sufficient amount to pay his debts.
'

'

Bankrupt Act Sec. la (15).

'^A debtor is insolvent within the meaning of

this title when he is unable to pay his debts from
his own means as they become due." Civil Code
of California, Sec. 3450.

''By 'means' thus used is meant 'resources'

but resources does not neeessarilv
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mean money in hand. A debtor may have ample
resources to pay all his debts as they become
due and again have no money in his pocket or

in banks." Leacroy v. Lobree, 84 Cal. 41, 49.

''It seems absurd to say that a man is insolvent

because he has transferred some of his estate

with intent to defraud his creditors, when he

has an estate remaining which is abundantly

sufficient to pay all his debts." Lansing, etc. v.

Lryrerson & Son, 63 U. S. (C. C. A.) 253, 128

Fed. 701, 705.

The testimony and showing made in this case and

the findings of the court itself abimdantly show that

the assets of this district exceed its liabilities. (See

Findings R. p. 24.) R. p. 23 shows too that the as-

sessed value of the property in the district is in ex-

cess of a million dollars, and that this assessment

is upon the lands only of the district and not upon

the improvements, vines, or orchards. The California

Irrigation District Act, as has been shown, requires

the assessor to assess the lands "at their full cash

value". The district is, therefore, estopped to deny

that the value of its assets exceed its liabilities.

Further than that the Waterford Irrigation Dis-

trict has for several years taken advantage of Sec-

tion 11 of the Districts Securities Commission Act.

(See Findings, R. p. 23.) This act, as has been shown,

enables an irrigation district to levy only such as-

sessments as the lands are able to pay; consequently,

it requires no argument to show that it is solely the

fault of the district officials themselves if they are

unable to pay their debts as they mature, inasmuch
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as under the California Statute, Section 11 of the

Districts Securities Commission Act, they are re-

quired to levy only such assessments as the lands are

able to pay, and if they are able to pay the assess-

ments which the officers conclude they are able to

pay, how can they claim to be insolvent or unable

to meet their obligations as they mature? For if

Section 11 of the Districts Securities Conmiission Act

is constitutional, then in view of that section, to-

gether with Section 52 of ''the California Irrigation

District Act", which provides ample protection for

the bondholder by providing 7% interest upon his

obligation when it has not been paid, not only

gives ample protection to the bondholder in the pres-

ervation of his rights, but equally protects the dis-

trict and its landowners from assessments which they

camiot pay, and so it is difficult to conceive how an

argument can be made that it is unable to pay its

obligations as they mature.

Not only that, but the testimony at the hearing

showed (R. p. 122) that the district is not taking

title to much land in the district, because they think

it may be redeemed, and when this property has

been redeemed the district will then be able to pay

much of the interest and principal that has matured.

6. The Analogy of Equity Receivership Cases.

Some enlightment can be obtained by considering

several cases which have come before the Federal

Courts in the attempts of bondholders to enforce

payment of their obligations. A large part of the

law upon the question of the rights of bondholders
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of various iniiiiicipal and other public corporations

is found in the cases of the Federal Courts, for the

reason that the courts of the state are quite often

found to be s>^nx)athetic with the local public corpora-

tions, to the great disadvantage of the creditor, and

consequently many creditors have found it necessary

to go into the United States Courts for the enforce-

ment of remedies.

We wish to point out the fact that the Federal

Courts have through their equity jurisdiction exer-

cised considerable control over classes of corporations

which were not amenable to the bankruptcy statutes,

and it was not unreasonable to expect therefore that

creditors of municipalities should appeal to the equity

side of the Federal Courts and seek federal receiver-

ship for the purpose of the enforcement of their

rights, particularly where the state law gave little

or no remedy which was of any substantial benefit

to the bondholder or creditor.

In the case of Heine v. Board of Levee Commis-

sioners, 19 Wall. (86 U. S.) 665, 22 L. Ed. 223, it

was said:

''It is very clearly shown that the total failure

of ordinary remedies does not confer upon the

courts of Chancery an unlimited power to give

relief."

"It is ])ossible for circumstances to arise where

the equitable powders of the court may appropri-

ately be invoked by a bondholder, but it is ob-

vious that such is not the case when the object

of the holder is merely to collect the indebtedness

owed him by the corporation as evidenced by the
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bonds or coupons." Jones Bonds and Bond Se-

curities, Sec. 501.

In the case of Heine v. Board of Levee Commis-

Hioners, the Court also said:

"The power we are asked here to exercise is

the very delicate one of taxation. This pow^r
belongs in this country to the legislative sover-

eignty, state or national. In the case before us

the national sovereignty has nothing to do with

it, the power nuist be derived from the legisla-

ture of the state. So far as the present case is

concerned, the state has delegated the power to

the Levee Commissioners. * * * It certainly is

not vested as in the exercise of an original .juris-

diction in any Federal Court. It is unreasonable

to suppose that the legislature would ever select

a Federal Court for that purpose. It is not only

not one of the inherent powers of the court to

levy and collect taxes, hut it is an invasion hy the

judiciary of the federal government of the legis-

lative functions of the state government.'* (Italics

ours.)

So, in the case of Thompson v. Allen County, 115

U. S. 550, 29 L. Ed. 472, 6 Sup. Ct. 140, the Court

said:

''A court of law i^ossesses no power to levy

taxes. Its power to compel officers who are law-

fully appointed for that purpose, in a case where

the duty to do so is clear, and is strictly minis-

terial, rests upon a ground very different from

and much narrower than that under which a

court of chancery would act in appointing its

own officer either to assess or collect such tax."
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In the case of Jochpipvky v. Mercantile Trust Com-

pamj, 16 Fed. (2d) 247, the Court said:

"Sometnnes receivers are appointed for in-

solvent or dissolved districts on the statutory pre-

scription, but the Federal Courts decline to ap-

point receivers for municipal or quasi municipal

corporations, unless such an appointment is

especially authorized by the state statute.

Under said situations they have no right to

have a receiver appointed to do those things

which it is the duty of the district's officials to

do." (Marra v. San Jacinto and P. V. hmgation
District, 131 Fed. 780.)

V.

THE PLAN OF READJUSTMENT IS ESSENTIALLY UNJUST,

INEQUITABLE AND DISCRIMINATORY.

Review of the Finding's, Decree and Testimony in the Case.

The Findings.

The findings, on page 10 of the Record, set out

the table of maturities of the district's bonds, and

the Court found that none of the bonds or interest

coupons which have matured since January 1, 1932,

have been paid (note should be taken of the fact

that there is nowhere any effort shown to distin-

guish between the amounts due creditors upon their

bonds and interest, thus a creditor having past due

bonds is entitled to more than one whose bonds are

unmatured under Section 52 of the California Irri-

gation District Act) ; and that a plan has been filed

with the petition, R. p. 12, and that it provides ''for
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the purchase of the outstanding bonds of said dis-

trict with money to be obtained by a loan to said

district from the Reconstruction Finance Corpora-

tion—as set forth in a certain resohition of said

Reconstruction Finance Corporation authorizing a

loan of not exceeding $312,500.00 to or for the benefit

of said district on certain terms and conditions set

forth in said resolution"; that a resolution of the

Waterford Irrigation District accepted said loan ''on

the terms and conditions set forth in said resolu-

tion of said Reconstruction Finance Corporation."

The findings then outlined further details of the

plan and then find (R. p. 20) "that said district

is now in default in the payment of all of its out-

standing bonds which matured January 1, 1932, and

of all of said bonds which have matured since said

date, and is also in default in the payment of all

interest which has accrued on said outstanding bonds

since the 1st day of January, 1932." In other words,

the district has paid interest to July 1, 1932, and here

again is a discrimination. The findings also show

(R. p. 22) that in 1933 the district was authorized

by the California Districts Securities Conmiission,

under the provisions of Section 11, to levy an assess-

ment rate of $4.00 based upon said section, and like-

wise in 1934; that the assets and liabilities of the

district as shown on September 30, 1934 (R. p. 24),

were $821,933.36, and its liabilities $730,840.03; that

the assessed value of the lands in the district is over

$1,000,000.00. (R. p. 23.) The Court finds that the

district will not be able to collect sufficient sums,
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by assessments or otherwise, to pay its existing debts

as they mature or more revenues than will be neces-

sary to provide for operation and maintenance and

to pay the amounts required under the refunding

bonds provided in the plan of readjustment; and

'Hhat the market value of the outstanding bonds of

said district is now less than the price offered for

said bonds under said plan of readjustment"; that

the plan is fair, equitable and for the best interests

of the creditors and does not discriminate unfairly

in favor of any class of creditors; that the plan has

been accepted by the district in a w'riting (R. p. 26),

filed in this proceeding, namely, by the petition (R.

p. 30) ; that the district is authorized by lav; to issue

the bonds; that Chapter 4 of the Statutes of Extra

Session of the Legislature of California requires the

district before a final decree of the Court is effective

to bind the district to file a resolution consenting

to the plan, and that upon the filing of such resolu-

tion the district is authorized by statute to do all

things necessary to be done by it to carry out said

plan; that the appellants are the owners of $145,-

600.00 of bonds and that no interest has been paid

on them since January 1, 1932 and that the appel-

lants are the owners of the interest coupons apper-

taining to their bonds.

The decree (R. p. 39) confirmed the plan of re-

adjustment and declared it binding upon the dis-

trict (R. p. 41), and enjoined the creditors from en-

forcing any claims against the district, except in

accordance with the decree and (R. p. 43) decreed
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^'th'di all holders of any of said old bonds
* * * required to deposit their said bonds, together

with all interest coupons * * * v.ith said disbursing

agent for sale at said price * * * and whenever said

district shall deposit with said disbursing agent suffi-

cient money to provide for the purchase of old bonds
* * * pajinent * * * shall be made promptly by said

disbursing agent.
'

'

Said decree also provided (R. p. 49) ''That for

the purpose of the consummation of said plan and

the payment of necessary expenses thereof, said dis-

trict be, and hereby is, authorized to issue its re-

funding bonds'', and also (R. p. 51) that any of

the bonds not deposited, as provided in the decree,

''shall on and after said 1st day of June, 1937, be-

come and thereafter be null and void." (R. p. 53.)

The Court is to retain jurisdiction until the entry of

final decree, as provided in Subdivision (g) of Sec-

tion 80, and for the purpose of making such further

orders or decree as the court may deem necessary

or proper (R. p. 43), the district is "directed and

required to deposit with said disbursing agent, within

90 days after this decree is entered herein, such siun

or smns as may be necessary to provide for the pay-

ment of such old bonds as may be deposited with said

disbursing agent at the price specified in said plan of

readjustment, to-wit, 48.82 cents for each dollar of

principal amount of such bonds, exchiding all inter-

est due or to become due on said bonds * * * foi- which

said interest no pa\mient shall be made."
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The Plan of Readjustment.

We desire briefly to call attention to some of the

provisions of the resolution of the R.F.C. \Yhich con-

stitute the plan approved by the Court. This reso-

lution was attached as an exhibit to the petition (R.

pp. 78-79), the time limit is set as June 30, 1934, and

presumably the R.F.C. may decline to extend a loan

at this time. (R. p. 80.) No loan shall be made ''mi-

less all of the Old Securities shall be thus deposited

or (b) unless the Division Chief shall deem that such

a large proportion of such securities has been de- .

posited as will satisfactorily accomplish the purposes 1

of this Corporation in authorizing- this loan".

From an examination of this resolution it appears

that many things are left to the discretion of the

R.F.C, for example (R. p. 85), in the event the coun- |

sel for the R.F.C. has any doubt as to the legality

of the new bond issue, only a part of the old securi-

ties need be surrendered to the district in exchange

for its bond issue.

But the essential point we wish to direct attention

to is the fact that there is no certainty that the decree i

of the Court is going to be carried out. The money

is not now available and while the hondholder is re-

quired to deposit his honds, he cmmot now secure pay-

ment.

A Short Digest of the Testimony.

The oral testimony has been reduced in an agreed

statement to but 20 pages (R. p. 108) and the exhibits

are smnmarized on 30 additional pages. (R. p. 127.)
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Two bond salesmen testified as to market quotations.

Gait and Rodden, bankers, testified. Rodden stated

that the value of the lands in the district, freed of all

indebtedness, would probably be worth from $30.00

to $50.00 an acre. ITe thought, although he was not

sure, "that the landowners could meet the new sched-

ule of payment and also pay their moi-tgages and

deeds of trust". (R. p. 112.)

Mr. Letlnnkuhl, Engineer and Superintendent of the

district, testified that 1468 acres had been deeded to

the district (R. p. 114) ; that 1470 acres had been de-

linquent four years and 4767 acres delinquent three

years. At R. page 115 he explained that the levy

for maintenance and operation was made large enough

so that the amount collected would be sufficient for

their needs, taking into account the delinquency. He
thought that $2.00 a hundred would be sufficient for

the general fund levy for the future. The water right

of the district purchased for $170,000.00 he said was

worth more than that amount. (R. p. 121.) In 1933

the district diverted 31,155 acre feet; at a fair aver-

age he said this is worth a dollar an acre foot. (R.

p. 121.) (Here let it be remarked that $30,000.00 per

year at 4% is sufficient to pay the interest on $750,-

000.00, which is more than the bond debt today.)

C. W. Quinley, Secretary, Tax Collector and Treas-

urer (R. p. 122) testified that a large nmnber of the

landowners could take advantage of the ten year in-

stalhnent plan of redemption to pay their taxes, if

the assessments were reduced mider the conditions of

the loan. Under the refinancing plan the rate could
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be kept at about $4.00. ''The district has not taken a

deed to certain land to Avhich it can take a deed, be-

cause they think that it may be redeemed." (R. p.

122.) "He assessed the land of the Waterford Irri-

gation District in 1934 at $1,010,923.00 and this refers

to the land only and not the improvements.'' (R. p.

123.) There is $7048.56 in the Bond Fmid. He veri-

fied the application to the Reconstruction Finance

Corporation, wherein he stated that the average fair

and reasonable value of the land in 1933 was $45.00.

(R. p. 124.) M. R. Pitts in the title business testi-

fied that according to comity records the amomit of

morto-ati'es and deeds of trust a^'ainst the lands in the

district is $1,010,612.00.

G-eorge F. Covell (R. p. 124) testified that he had

kno^^m irrigation bonds selling at 4%^ and the pur-

chaser within two vv'eeks getting that much out of

the district; that he thinks that the bonds are worth

at least 90c; that he has seen land at Stockton di'op

to $2.50 an acre in a depi'ession and afterwards rise

to $1000.00 an acre; he bases the value on the futui-e

of the district; he does not think that California is

going to be wiped off the map. This litigation was

very detrimental. The Palo Yerde bonds went down

to thi-ee or foui* cents. Terra Bella bonds at four and

a half. Sotith San Joaquin's dropped 25% after the

fmid was tied up in a lawsuit. Bankruptcy has had

an effect upon the value of the bonds, that doesn't

affect the real value behind the bonds, because many

bondholders are scared to death, afraid they are going

to lose their bonds. The worst thing the district has
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is the mortgage debt which is paying a much higher

rate of interest. If the district should proceed with

the program of foreclosure on its lands, the sale of

the lands of the district would bring in sufficient re-

turns to pay the bonded debt. That would free the

lands also of their mortgage debt.

J. R. Mason, for 20 years in the investment bond

business in California, stated that the value of Water-

ford bonds was IOO9; on the dollar as long as prop-

erty in the district had any market value. Although

Waterford bonds are quoted nominally at 36 bid,

he knows of other quotations where the bid price

offered is 11, although bonds have actually exchanged

hands at 90, and in his opinion a nominal bid from

an micurrent inactive security is not a test of true

value. Bankruptcy litigation has an influence upon

the sale of the bonds.

There was no other testmiony on the value of the

bonds except Exhibits 22 and 23 (infra).

Thereafter follovrs the resume of the exhibits. (R.

p. 127.)

Exhibit 19 (R. p. 127) showed the tax rate in the

county for Oakdale High School bonds and Water-

ford and other school districts, showing that the bonds

of these school districts are obligations for which

taxes are levied upon the land within the Waterford

Irrigation District.

Exhibits 22 and 23, the quotation sheets of El-

worthy & Company, quoting prices for Waterford

bonds from 20 in 1933 to 351/2 December 12, 1934.
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Exhibit 31 (R. p. 128) is an application of the

Waterford District to the Reconstruction Finance

Corporation requesting a loan of $415,000.00.

Exhibit 50 (R. p. 130) showed the total assessed

value of all property deeded to the district $107,911.00,

the area being 1468 acres, in addition to which the

exhibit showed there were 956 acres subject to deed

to which deeds had not been taken.

Exhibit 54 (R. p. 131) showed the tax rate for

1931-32 showing that no provision for payment of

principal was made during that year.

Exhibit 55 (R. p. 131) showed that an inadequate

tax rate was leaded for 1932-33 not sufficient to pay

the principal of all bonds that would mature or suffi-

cient to pay the interest. Mr. Quinley explained that

it was calculated that moneys received from redemp-

tions would make up the difference.

Exhibit 56 (R. p. 131) showed that the levy for

1933-34 did not levy an assessment sufficient to pay

interest on bonds, nor the principal of bonds.

Exhibit 57 (R. p. 132) showed the same for 1934-

35. The resolution also showed that the assessed value

of the property in the district in 1934 was $1,010,-

923.00.

Exhibit 72 (R. p. 134) again showed the assessed

value of the district; it showed the county value of

land as well.

Exhibit 78 (R. p. 135) was a photostatic copy of

a bond of the first issue showing that the bond is an

unqualified promise to pay, issued ''in strict con-
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formity with the Constitution unci Statutes of the

State of California." Attached to it is the State Con-

troller's Certificate certifying- that it is a legal in-

vestment for all trust funds and for the fmids of all

insurance companies, banks, school funds, and funds

which may be invested in county, municipal or school

district bonds, and that it may, according- to the Con-

stitution of California, be used as security for the

deposit of public money in banks in said State.

Exhibit D (R. p. 139) was a statement from the

Auditor's Office of Stanislaus County showing the

overlapping bonds, the County Highway bonds, $971,-

000.00; Oakdale High School, $24,000.00; Waterford

School District, $16,000.00; Empire Union, $39,500.00;

Roberts Ferry Union, $1000.00.

Exhibit E (R. p. 140) contained a short history of

the Waterford District in Bulletin 21 of the Division

of Water Resources of the State of California, to

which reference is made.

The Master's Report.

A resmne of this ]'eport is set forth at R. p. 147.

At R. p. 150 it is shown that the Master ''com-

mented that these bonds were not listed on any regular

exchange and, as there was no general market for

the bonds and but few sales, he did not consider the

evidence of great weight, except as showing the gen-

eral public appraisal of their market worth", re-

ferring to the evidence offered as to the market value

of the bonds, showing that these bonds were quoted

by dealers at certain prices. The Master also (R. p.
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152) ill discussing" the question of the insolvency of

the district said:

''Coimsel for respondents abl}^ argued that ex-

hibits introduced by Petitioner show that the

assets of the District exceed the amount of the

outstanding- indebtedness and therefore the Dis-

trict is not insolvent within the meaning of Sec-

tion 1, Paragraph 15, of the Bankruptcy Act.

However in the opinion of the Master the Dis-

trict comes within the terms of the alternative

provision that it is unable to meet its debts as

they mature."

Touching u^Don the application of funds on hand,

the Master was of the opinion ''that under instruction

from the California District Securities Commission,

all assessments were properly placed in the General

Fund and not in the Bond Principal or the Bond In-

terest Fimd, and that consequently all funds on hand

must be deemed to be in the G-eneral Fund and not sub-

ject to call for either matured bonds or interest cou-

pons". (R. p. 152.) This conclusion is erroneous mider

California decisions. If Section 11 purports to author-

ize that, then Section 11 is unconstitutional as ^dolating

the constitutional prohibition against impaimient of

contract. (Shouse v. Quinley, 37 Pac. (2d) 89.) On the

same page, also: "The Master referred to the bond

issues of other taxing agencies within the bomidaries

of the Waterford Irrigation District * * * but he de-

clined to consider this evidence for the reason that

these bond issues were not debts of Waterford Irri-

gation District, particularly as the district did not

create the indebtedness and Section 80 of the Bank-



137

ruptcy Act concerns only creditors of the taxing dis-

trict."

The Plan is Unfair.

The plan is unfair because (1) it is not fair to

assess the value of these bonds under depression con-

ditions, (2) the assets of the Waterford Irrigation

District exceed its liabilities, (3) trust fimds and

trust properties belonging to the bondholders are

taken, (4) the debts due the holders of county and

school bonds are not included, (5) junior encmn-

brancers, to-wit: mortgage holders and deed of trust

holders, are not subjected to these proceedings and

their debts are not scaled down in just proportion,

(6) property rights are transferred from the bond-

holders to the landowners.

1. It is Unfair to Assess Value of Bonds Under Depression

Conditions.

It would seem obvious that this statement is fair

and reasonable that it is not just to place an appraisal

upon the bonds in a depression period when the bonds

have many years yet to run, and our reason tells us

conditions W'ill improve. In fact, the Court will take

judicial notice of the fact that conditions are already

greatly improved over the low x)eriod of 1932.

2. The Assets of the Waterford Irrigation District Exceed its

Liabilities.

This proposition has been discussed and it seems

obvious that it is unjust and inequitable to give to

appellants a value less than the value of the assets of

the district.
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3. Trust Funds and Trust Properties.

As indicated in the case of People v. Sacramento

Drainage District, 155 Cal. 373, 103 Pac. 207, all ]3rop-

erty owned by the district is considered as property

of the state—the property is taken in a trust capacity

and the agency created hy the state is just as much

bound by the law relating to trusteeship as a private

individual would be. The purpose in both cases, being

the taking of the title for the purpose of executing

the trust according to any contract that may have pre-

viously been executed.

In the case of River Farms Co. v. California Gib-

son, 80 C. A. D. 868, the Court said:

"* * * the coimty treasurer was made a trustee

for a pai-ticular purpose, to-wit: To hold the

lands and sell the lands for the benefit of the

bond fund. This was his duty, whether he acted

under the title of trustee for the bond fimd, or

under the title of trustee for the district. * * *

While a reclamation district is only a public

agency or arm of the political organization of

the state, and is performing only such functions,

and endowed with such privileges and powers as

may be accorded by the legislature, it acts only

in the capacity of a trusteeship, and never as

an absolute owner or holder of the title placed in

its charge. * * * All moneys collected by the

treasurer, whether on account of instalhnents,

penalties, interest or sale of lands, must be by

him paid into the treasury for the benefit of the

bondholders.
'

'

J
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The Court quoted the case of Meyers v. City of

Idaho Falls, 52 Idaho 81, 11 Pac. (2d) 626, where it

was said:

"The bonds succeed to the lien of the original

assessment, and the assessments thereafter levied

and collected are a 'trust fund pledged by law

for the payment of the bonds' ", citing Jeivell v.

City of Saperiov, 135 Fed. 19.

The Court further saying:

"It follows, as hereinbefore stated, that the

funds collected by the city by means of special

assessments are trust fimds, pledged to the pay-

ment of the bonds issued against each district."

"The property of a public corporation acquired

by it for public uses and in its capacity as a

governmental agency is held in trust for the uses

and purposes acquired." Section 480, Jones

Bonds and Bond Securities.

In the case of People v. Bond, 10 Cal. 563, at p.

573, the Court said:

"Having been collected and paid to the treas-

urer of the corporation, it stands as a trust fund,

with the treasurer as the bailee of the same, to be

paid to the commissioner."

In the case of In re Martin, 75 Fed. (2d) 618, de-

cided February 8, 1935, it was held that under a pro-

vision of a bankruptcy act allowing priority for debt

given priority by state law, the State of Illinois was

held to have preferred claim against the motor fuel dis-

tributors bankrupt's estate for unpaid motor fuel

taxes.
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Money derived from assessments made for the pur-

pose of paying for local improvements become a trust

fund to be applied to that purpose.

Conway v. Chicago, 237 111. 128, 86 N. E. 619

;

Allen V. Davenport, 107 la. 90, 77 N. W. 532;

Second National Bank of Lansing v. Lansing,

26 Mich. 207;

Bed River National Bank v. Fargo, 14 N. D. 88,

103 N. W. 390;

State V. Hobe, 106 Wis. 411, 82 N. W. 336.

Irrespective of statute, a fund raised by a munici-

pality for special purposes is a ti*ust fund. (Weik

V. Wausau, 143 Wis. 645, 128 N. W. 429.)

The board of supervisors of San Francisco have

no control over the treasurer in the payment of in-

terest or principal of the sinl^ing fund in that city.

(People V. TaUant, 12 Cal. 300.)

At 7 C. J. 128, it is said:

''The trustee does not acquire title to property

held by the bank as the mere bailee or as the

agent of another. Neither does he acquire title to

property, the legal title to which is in the bank-

rupt as trustee."

''By the general terms of the act a bond holder

had the right to have his bonds paid upon pre-

sentation if money were available and if not to

have them registered and paid in the order of

presentation." SJiouse v. Qninley, 88 Cal. Dec.

420, 39 Pac. (2d) 89.

4. Overlapping' Tax Liens.

The plan discriminates in favor of bondholders of

other overlapping districts. In order to illustrate our
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point more clearly, let us assume for the sake of ar-

gument that the Waterford District, County of Stan-

islaus, and the school districts all occupy the same ter-

ritorial division. These bonds are substantially on an

equality; they are paid from the same sources, by
the same property owners.

The aim of the bankrupt law is equality between

creditors and a composition must be for the best

interests of all creditors and not of a special class.

(In re Kinnane Company, 211 Fed. 762.)

In the case of Meyerfield v. South San Joaquin

Irrigation District, 89 Cal. Dec. 700, 45 Pac. (2d) 321,

the Supreme Court of California had under considera-

tion the question as to whether a power contract

entered into by the South San Joaquin Irrigation

District could be assigned as security for one of the

bond issues of that district. In the opinion the Court

said:

''The attempt to grant a preference to the

holders of bonds of one general issue as against

the holders of other bonds of the same general

character would, if accomplished, grant a special

privilege to one class of citizens not accorded to

others similarl}^ situated in contravention of Sec-

tion 21 of Article 1 of the Constitution of this

state."

5. Mortgages and Deeds of Trust.

As to the mortgage obligations whatever liens they

hold are certainly secondary to the bonds, yet they are

not required to scale down.
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As the Court said in the Frazier-Lemke decision,

saying through Mr. Justice Brandies

:

"Fifth. The controlling purpose of the act is

to preserve to the mortgagor the ownership and
enjoininent of the farm property. It does not seek

prunarily a discharge of all personal obligations

—

a function ^Yith which alone the bankruptcy act

has heretofore dealt. Nor does it make pro\T.sion

of that nature by prohibiting, limiting or post-

poning deficiency judgment as do some state laws.

Its avow^ed object is to take from the mortgagee

rights of the specific property held as security;

and to that end to 'scale down the indebtedness'

to the present value of the property."

In speaking of composition the Court in /// re Rider,

96 Fed. 808, said:

"The effect of a comj)osition is to supersede

the bankruptcy proceeding and to reinvest the

bankrupt with all his property free from the

claims of creditors. As an abstract proposition,

considered for a moment apart from the pro^d-

sions of the statute, it is entirely clear that a con-

dition so plainly m derogation of conmion law

rights should not be permitted unless it is reason-

ably certain that the creditors approve and that

they will fare at least as well as they would were

the estate administered in the usual course. * * * A
law which compels a creditor against his will to

accept as discharge of his debts just what the

debtor sees fit to offer should be strictly con-

strued."
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6. Property Rights are Transferred from the Bondholders to

the Landowners.

The landowners of the district are comparable to

stockholders of the corjporation, and it would seem,

therefore, that considerable benefit can be obtained by

the discussion and consideration of reorganization of

corporations where there are involved stockholders,

and perhaps junior and senior bondholders; in other

words, three classes, for that is the situation with the

Waterford Irrigation District. We have the irrigation

district bondholders, who, together with the holders

of other tax liens, are the first lienholders. Then we

have the group of mortgage holders and deed of trust

holders; and, thirdly, we have those who have the

equity, so to speak, in the corporation, who are the

stockholders; namely, the landowners. In the follow-

ing discussion it will be shown that mider the prin-

ciples of the Boyd case one class of creditors is not

permitted to participate in the assets until the supe-

rior class has been paid in full. There was no right

in the stockholders to receive anything out of the

corporation before all the creditors had been paid, and

it was for that reason that there tvas written into the

provision of the Corporate Reorganization Act a

proposition that the Court must see that the plan does

not discriminate unfairly in favor of any one class

of creditors. That appears to be the reason and pur-

pose of that provision.

Now, vv'e find the identical provision written into

the Municipal Bankruptcy Act. Of course, it is quite

apjjarent that the Municipal Bankruptcy Act is slip-

shod legislation and seems to have been drafted for
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the purpose of compelling a scale-down of municipal

bonds with some attempt to give legal semblance to

the proceedings, and the authors of the bill wrote the

same provision in the Municipal Bankruptcy Act,

and the Court must determine that the plan is fair

and just and that it does not discrimmate unfairly

in favor of any class of creditors. The meaning of

that expression under the reorganization of corpora-

tion cases is that a junior encumbrancer or a stock-

holder cannot be paid anything until a senior lien

holder has been paid in full. But imder the Mimicipal

Bankruptcy procedure the District Court has mter-

preted the i^rovision to mean absolutely nothing, for

the overlapping liens are not taken into consideration

and are to be paid in full, and the stockholders of the

corporation are utterly disregarded on the groimds

that they are not really stockholders at all, and that

the only one to be considered is the juristic person,

the Waterford Irrigation District. Thus equity and

justice are dispensed with.

The now historic Boyd case establishes as a net re-

sult that if the plan of reorganization gave a benefit

to the stockholders of the old corporation, old creditors

Vx'ho had received no offer of participation in the plan

could follow the property of the old corporation in

the hands of the new corporation to the extent of the

benefit conferred upon the stockholders.

Northern Pacific Ry. Co. v. Boyd, 228 U. S.

482, 33 Sup. Ct. 554 (1913).

Upon reorganization the stockholders may not re-

ceive anv interest or rights in the reorganized cor-
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poration in preference to the creditors. {Railroad Co.

V. Hotvard, 74 U. S. (7 Wall.) 392 (1868) ; Louisville

Trust Co. V. Louisville Ry. Co., 174 U. S. 674, 19 Sup.

Ct. 827 (1899).)

Objections to the fairness of a plan may arise be-

cause it discriminates unfairly either in favor of or

against a part of a class of creditors or stockholders

or against an entire class of creditors or stockholders.

Kingston v. American Car Co., b^ F. (2d) 132

(C. C. A. 8th, 1932) ;

Southern Pacific Co. v. Bogert, 250 U. S. 483,

39 Sup. Ct. 533;

Kansas Citij By. Co. v. Central V^nion Trust

Co., 271 U. S. 445, 46 Sup. Ct. 549 (1926).

A fail' plan must give due recognition to security

holders and creditors in order of priority of their

respective holdings and claims. For this purpose, any

provision is not sufficient; the provision must be ade-

quate and equitable before lower ranking groups can

participate.

Louisville Trust Co. v. Louisville By. Co.^. 174

U. S. 674, 19 Sup. Ct. 827;

St. Louis-San Francisco By. Co. v. McElvain,

253 Fed. 123;

Male V. AtcJiison B. Co., 230 K Y. 158, 129 N.

E. 458 (1920) ;

^fountain State Power Co. v. Jordan Lumber

Co., 293 Fed. 502, certiorari denied, 264 U. S.

582, 44 Sup. Ct. 332 (1924) ;

Western Union Tel Co. v. United States &
Mexican Trust Co., 221 Fed. 545.
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Where, for example, a provision is made to pay

miseeured creditors 60 per cent of their claims, either

in cash or in new securities, but the actual value of

their claims against the debtor corporation is 80 per

cent of the face amount of the claims, the offer to such

creditors is unfair. The plan must preserve the noimal

relation between the general creditor and the old

stockholder, and the opportunity must be afforded to

the creditor to fully enjoy his preference.

Mountain States Poiver Co. v. Jordan Liimhcr

Co., 293 Fed. 502 (C. C. A. 9th, 1923), cer-

tiorari denied, 264 U. S. 582, 44 Sup. Ct. 332.

The Boyd case states the principle that any plan of

reorganization which provides for the participation

of stockholders without making provision for unse-

cured creditors is an unfair plan, and that this is true

whether or not any equity exists in the property of

the old company above the secured indebtedness. The

principle of the Boyd case is really one of fraudulent

conveyance. For the purpose of doing justice the veil

of the corporate entity is pierced and the stockholders

are treated as if they were the corporation. As a

result, the conveyance of the property by the old cor-

Xjoration to a new one, in which the old stockholders

are given an interest, is treated in exactly the same

manner as if the interest awarded to the old stock-

holders vras a payment to the old corporation. Viewed

in this light, it appears that the mortgagor has sold

the property to itself. Under such circumstances, the

assets or securities given to the old stockholders should

be, and are, reachable by the creditors of the old cor-
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poration. As the new corporation was a party to the

'^ fraudulent conveyance", chargeable with knowledge,

the Court permits the old creditors to proceed against

the property of the new corporation to the extent of

the value given to the old stockholders on the reor-

ganization.

Western Union Tel Co. v. United States &
Mexican Trust Co., 221 Fed. 545 (C. C. A.

8th, 1915)
;

(Central Improvement Co. r. Cambria Steel Co.,

210 Fed. 696, 703 (C. C. A. 8th, 1913), aff'd,

240 U. S. 166, 36 Sup. Ct. 334 (1916).

'' Moreover, the property of the Belt Co. was a

trust fund. The stockholders of that Company
were trustees charged with the duty to apply that

property to the payment of the claims of the trust

company and of the other creditors of the Belt

Co. before they took to themselves any share in or

benefit therefrom. '

'

Howard v. Maxwell Motor Co., 269 Fed. 292,

aff'd 275 Fed. 53 (C. C. A. 2d 1921).

In the Bojjd case the Court declared:

'^For, if piirposeli/ or unintentionally a single

creditor ivas not paid or provided, for in the reor-

ganization he could assert his superior rights

against the subordinate interests of the old stock-

holders in the property transferred to the netv

company. Their origiyial contribution to the cap-

ital stocl' was subject to the payment of debts.

The property was a trust fiind charged primarily

with the payment of corporate liabilities. Any
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device tvhetlier hy private contract or judicial

sale under consent decree, wherehy stockholders

were preferred before the creditor teas iiivalid.

Being hound for the debts, the purchase of their

property hy the new com pa)) y, for their henefit,

put the stockholder in the position of a mortgagor

huying at his own sale." (Italics ours.)

From this quotation it will be readilv seen that the

Boyd case has as its underlying principle the idea

that the mortgagor is not to be allowed to participate

in any plan of reorganization which does not first

provide for all of its creditors. If it were allowed

to do so while any creditor was excluded, the result of

the foreclosure sale would be a fraudulent conveyance.

A reorganization which recognizes any rights of

the old stockholders must first secure and preserve

the rights of every creditor.

Kansas City Terminal By. Co. v. Central Vnion

Trust Co., 28 F. (2d) 177, 184.

The Court summarized the opinion of the Supreme

Court in Kansas City Terminal By. Co. v. Central

Union Trust Co., 271 U. S. 445, 46 Sup. Ct. 549 (1926),

as follows:

"We think the effect of this opinion may be

smnmarized as follows: That, in any reorganiza-

tion embracing stockholders, the prior rights of

unsecured creditors against all of the property

involved must be preserved; that such reorganiza-

tions and preservation of such creditor prior

rights are practical matters ; that, therefore, what

constitutes such priority of treatment depends

upon the circumstances and necessities of the par-
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ticular situation; that determination thereof

largely rests in the 'informed discretion' of the

chancellor 'concerning,- the practical adjustment

of the several rights'."

Western Union Tel. Co. v. United States c5

Mexican Trust Co., 221 Fed. 545, 549 (C. C.

A. 8th, 1915).

''Au}^ plan or scheme threatened or executed

whereby the holders of the bonds secured by the

mortgage and the stockholders secure, or intend

or undertake to secure, to the stockholders, by
contract, foreclosure sale, or other device, an

equal or a greater benefit from the property than

is thereby secured to, or offered to and rejected

by, the general creditors, is such a breach or

threatened breach of trust as entitles any com-

plaining creditor to relief in a court of equity.
* * * j>

The principles set forth are not confined to plans

X)roviding for participation by stockholders without

participation by unsecured creditors. They are to be

applied with equal effect to any plan which provides

for participation of stockholders and at the same

time makes no provision for any class of creditors

secured or unsecured.

Rosenberg (Phipps v. Chicago, Bock Island &
Pacific By. Co. (1924), 24 Col. L. Rev. 266,

271):

"The power of the Court to deal in like mamier
with secured creditors has not been expressly

adjudicated but the theory of the Boyd case and

of the Phipps case would seem to apply with at
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least equal force to secured creditors as it do-es

to unsecured creditors."

See

Male V. Atchison R. Co., 230 N. Y. 158, 129

N. E. 458 (1920).

That the assets of the old company do not exceed

in value the amount of the debts prior in rank to the

neglected class, does not make the plan impervious

to attack when the claim of unfairness is based on

the inclusion of the old stockholders. It is the char-

acter of such a plan which makes it unfair, for the

mortgagor should not be permitted to retain any in-

terest in the mortgaged property unless adequate pro-

visions has been made for its creditors. In the Boyd

case the Court remarked:
u* * * fj^^ invalidity of the sale flowed from

the character of the reorganisation agreement

regardless of the value of the pi'operty. * * *

If the value of the road justified the issuance of

stock in exchange for old shares, the creditors

were entitled to the henefit of that value, tvhether

it was present or prospective, for dividends or

only for purpose of control. In either event it

tvas a right of property out of which the creditors

ivere entitled to he paid before the stockholders

could retain it for any pmrpose whatever.'^

(Italics ours.)

I
The questions which we have discussed under this *

heading are both questions of fact and of law. We
suppose that the statute intended to authorize con-

firmation of a plan of readjustment which would do'

the very things which have been done in the Waterford
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case, otherwise the Boyd case would control. We
take it that if this statute is constitutional that the

Court has power to A'iolate trust provisions, to single

out the irrigation bondholders for scaling down of

debts, and to ])ermit the school bondholders and the

county bondholders to be paid in full; to peimit the

holders of junior encumbrances, namely, mortgages and

deeds of trust, to collect their debts in full at the ex-

pense of the bondholders; to ])erniit the stockholders of

the corporation, if the Court please, namely, the land-

owners of the district, to retain part of their assets

when the first lien creditor has been paid less than

40% of the face amount of his obligation and the

money for appellants is not now available.

As a matter of justice, fairness and equity such a

thing cannot be done, but the statute purports to do

it, and therefore we have treated the question as

largely a legal question and we maintain that if the

act permits these things to be done the act is uncon-

stitutional. In support of this contention we cite a

case recently decided by the Sixth Circuit Court of

Appeals, the case of Tennessee Ptthh'shing Co. v.

American National Banh, 81 Fed. (2d) 463, decided

February 13, 1936, which was a case of a plan for

corporate reorganization under the provisions of Sec-

tion 77b of the Bankruptcy Act as amended. In this

case it appeared from the record that the total assets

of the debtor upon fair appraisal were worth less

than $300,000.00, whereas the bonded indebtedness ex-

ceeded $900,000.00, and the unsecured indebtedness

was more than $300,000.00, to which had to be added

the cost of the receivership. The receiver had been

operating at a loss, the debtor conceded that it would
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for sometime operate at a loss. The objectors opposed

the plan on the grounds that it was not presented in

good faith and that any scaling down of secured in-

debtedness or denial of the right of lienholders to

have the mortgaged property sold at public sale, in

accordance with the terms of the deed of trust, was

taking property of the bondholder without due process

in violation of the Fifth Amendment. The Court held

that the question of good faith is not a question of

honest motive or intention, but is to be determined

by the feasibility of the plan and the reasonable ex-

pectation of its success, and cited Manati Sugar Co.

V. Moch, 75 Fed. (2d) 284, and In re 23o West Forty-

Sixth Street Company, 74 Fed. (2d) 700. Otherwise

the Court said that the way is open to the exploitation

of every involved corporation by visionaries whose

illusory and optimistic imagination warp their busi-

ness judgment and the interest of every legitimate

creditor is at the mercy of debtors whose sole hope

of financial salvation is an abiding faith in miracles.

The Court further considered the question as to

whether they should pass upon the constitutionality

of the act, and remarked that obviously they should

not do so unless the case required it. The Court said

that it had explored carefully the possibility of avoid-

ing the constitutional question presented. If it were

to rest its decision solely upon the lack of good faith,

it seemed appropriate to permit further proposals, in

which event the constitutional question would remain

open for ultimate decision. There was, therefore, no

escape, it appeared to the Court, from present de-

cision upon the validity of Subsection (d)(5). The

Court then went on to discuss the case of Continental

J
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NtL Bank etc. v. Chicago Rock Island Railway Co.,

55 Sup. Ct. 595, and said:

''That case, however, goes no farther in its

consideration of the due process clause of the

Fifth Amendment than to hold that statutory

provisions permitting delay in the enforcement

of contracts affect only the remedy, and deals with

a statute which does not permit adjustments of

liens without lienholders' consent."

Delay, the Court thought, in the application of

remedies, did not destroy vested right.

"We are here concerned only with the validity

of a clause which provides for adjustment of debts

without consent of creditors * * * We confine our-

selves to the provisions of Subsection (b) (5)

which outline a method of adjustment of claims

of non-assenting creditors, and inquire as to their

validity in the light of the due process clause.

Upon the issue we view the decision of the Su-

preme Court in Louisville Joint Stock Land Bank
V. Radford, 295 U. S. 555 controlling."

The Court then reviewed the right which the lien-

holder had, and said these rights are substantive prop-

erty rights and any invasion of them under the au-

thority of the present statute is as clearly violative

of the due pro'cess clause of the Fifth Amendment as

it was in the Radford case.

VI.

EXCEPTIONS TAKEN.

Appellants by all proper means made objections,

not onh^ by motion to forbid introduction of testi-

mony, but for judgment upon the conclusion of the
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evidence, by exceptions to the Master's report, and

in every stage of the proceeding and are entitled

therefore to raise these objections upon appeal. (R.

pp. 97, 146, 147, 154.) The Coui't had no jurisdiction.

CONCLUSION.

We have discussed many of the questions at great

length, and we are not unmindful of the serious con-

dition of the Court's calendar. Nevertheless, we feel

justified in having given full consideration to many

of the matters presented for the reason that one of

the most impoi-tant functions of the State of Cali-

fornia is under consideration, that of the irrigation
|

of its lands and the investment of the public in the

means of attaining the ends desired. Of approxi-

mately 100 irrigation districts in California, with

$100,000,000 of outstanding bonds, districts with half

of this bonded debt have filed proceedings under Sec-

tion 80—^the Imperial, Merced, Palo Verde, Terra

Bella, Lindsay-Strathmore, Oakdale, Waterford, ^

South San Joaquin, East Contra Costa, Paradise,

Vista and El Dorado Irrigation Districts. Some of

the issues presented are vital, and they are vital not

only from the point of view of the related facts, but

from the i:)oint of view of the Constitution of the

United States and of the State of California, and

the question argued is whether by this procedure

Congress of the United States can subject irrigation

districts, practically the state itself, to bankruptcy

procedure. Appellants contend that Congress cannot %

i
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do this; that the attempt is an iiwasion of state's

right; that the sovereign is not alfected by the terms

of the statute unless specifically mentioned; that the

state is prohibited by the constitutional provisions

cited from consenting to such invasion of its sover-

eignty ; that the Constitution can not be so amended by

the consent of one state. By the decree the provisions

of the Fifth Amendment of the United States are vio-

lated. The Waterford Irrigation District cannot be-

come a bankrupt. Its functions are governmental and

not proprietary. It cannot surrender its taxing power

to the bankruptcy court. It does not have leviable prop-

erty. It is not a taxing district within the meaning

of Section 80, but it is a legislative mandatory of

the State of California. Provisions of the Constitu-

tion of the United States and of the State of Cali-

fornia are violated, as well as principles of justice,

fairness and equity, when trust properties are taken

from appellants without just compensation, and when

their bonds are scaled down to approximately 40%,

when the assets of the district exceed its liabilities;

when the irrigation district bondholders have been

singled out to sacrifice amongst other bondholders

of the same class, and their property has been trans-

ferred by this procedure to the deed of trust holders

and landowners. The Court had no jurisdiction to

render its decree even if entered within the year nor

to make any of the orders which it made, nor to per-

mit any of the proceedings to be taken by the appellee,

which the appellee took.

In closing we want to say that it may be plainly

seen that the purpose of this legislation is to scale
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down the debts of governmental units, and as the

act indicates, to preserve their assets. As Chief Jus-

tice Taft said in the opinion in the child labor tax

case, Bailey v. Drexel Furniture Co., 259 U. S. 20,

66 L. Ed. 818:

''A court must be blind not to see that the

so-called tax is imposed to stop the employment

of children within the age limit prescribed. * * *

It is the high duty of this Court in cases regu-

larly brought to its bar to decline to recognize

or enforce seeming laws of Congress dealing with

subjects not entrusted to Congress * * * The good

sought in unconstitutional legislation is an in-

sidious feature because it leads citizens and leg-

islatures to promote it without thought of the

serious breach it will make in the ark of ouv

covenant or the harm which will come from

breaking down recognized standards. In the

maintenance of local self government on the one

hand, and the National power on the other, our

country has been able to endure and prosper for

near a century and a half."

Wherefore Section 80 of the Bankruptcy Act and

Chapter lY Extra Session Laws 1934 of California

should be held unconstitutional and the District

Court's decree and order reversed.

Dated, Turlock, California,

April 22, 1936.

Respectfully submitted,

W. CoBURN^ Cook,

A ttorney for Appellants.

(Appendices A and B Follow.)
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Appendix A

STATUTES 1935 (EXTRA SESSION, 1934), CHAPTER 4.

An act in relation to relief from special assessments

and in relation to financial relief therefrom, and of

taxing districts, as defined in Chapter IX of the act

of Congress entitled ''An act to establish a uniform

system of bankruptcy throughout the United States,"

approved July 1, 1898, as amended, validating petitions

and proceedings under or in contemplation of proceed-

ings under, said Chapter IX, and authorizing contri-

bution by cities and comities toward the payment of

such assessments, and declaring the urgency thereof,

to take effect immediately.

[Approved by the Governor September 20, 1934. In

effect September 20, 1934.]

The people of the State of California do enact as

iollows

:

Chapter 1. Bankruptcy Relief.

Section 1. For the purpose of this act a "taxing

district" is hereby defined to be a "taxing district"

as described in Chapter IX of an act of Congress

entitled "An act to establish a uniform system of

bankruptcy throughout the United States," as ap-

proved July 1, 1898, and as amended by the addition

thereto of Chapter IX, approved May 24, 1934. Said

act of Congress and acts amendatory and supple-

mentary thereto, as the same may be amended from



11

time to time, are herein referred to as the "Federal

Bankruptcy Statute.
'

'

Sec. 2. All powers herein granted to taxing dis-

tricts may be exercised by such districts, or, in the

event that such districts have no officers of their own,

such powers may be exercised by the officers who

have the power to contract on behalf of such dis-

tricts, or to levy special assessments or special taxes

within such districts.

Sec. 3. Any taxing district in the State of Cali-

fornia is hereby authorized to file the petition men-

tioned in the Federal Bankruptcy Statute, and to

incur and pay the expenses thereof and any and all

other expenses necessary or incidental to the con-

suimnation of the plan of readjustment contemplated

in such petition or as the same may be modified from

time to time.

Sec. 4. Before the filing of any petition referred

to in section 3 hereof, such taxing district shall adopt

a resolution authorizing the filing thereof and

authorizing its duly and regularly elected or ap-

pointed attorney or special counsel duly appointed

for such purpose, to file the same and to represent it

in the proceedings with respect thereto in the com-

petent United States District Court.

Sec. 5. Any taxing district is hereby authorized

and empowered to take any and all action necessary

to carry out any plan of readjustment contemplated

in said petition, or as the same may be modified from

time to time, subject only to the pro^dsions of the
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Constitution of the State of California, notwithstand-

ing any other provisions of law.

Sec. 6. No final decree or order of the United

States District Court confirming a plan of readjust-

ment shall be effective for the purpose of binding

the taxing district unless and until such taxing dis-

trict files with the Court a certified copy of a reso-

lution of such taxing district, adopted by it or by

the officials referred to in section 2 hereof, consent-

ing to the plan of readjustment set forth or referred

to in such final decree or order.

Sec. 7. Upon the filing of such certified copy of

such resolution, any taxing district shall have power

to consummate the plan of readjustment including

the following powers:

(a) To cancel in whole or in part, or remit or

reduce, the moneys payable under any bonds, Avar-

rants or evidences of indebtedness or other obliga-

tions of or issued by, such taxing districts, sought to

be refunded by such plan of readjustment.

(b) To issue refunding bonds to refund obliga-

tions specified in paragraph (5) of this subdivision,

subject to the following:

(1) Such obligations may be those of, or issued

by, such taxing district, as described in such plan of

readjustment. Such refunding bonds shall have such

denominations, rates of interest, and maturities, and

shall be jjayable by taxes, special assessment taxes, or

special assessments, assessed or levied in the manner

provided in such plan of readjustment, except that
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no such refunding bonds shall exceed in amount, or

bear a higher rate of interest than the total obliga-

tion sought to be refunded.

(2) In those cases where the bonds sought to be

refunded were issued pursuant to statute requiring

any election of voters or electors as a prerequisite

for the issuance of such bonds, it shall not be necessary

to hold any election to authorize the issuance of such

refunding bonds except in those cases where refunding

bonds are to be issued by one of the political subdi-

visions mentioned in section 18 of Article XI of the

Constitution. In the latter case

:

(I) In the case of cities such election must be

held in accordance with the procedure for the hold-

ing of an election set forth in an act of the Legisla-

ture entitled ''An act authorizing the incurring of

indebtedness by cities, tow^ns and municipal corpora-

tions for municipal improvements, and jegulating

the acquisition, construction or completion thereof,"

enacted February 25, 1901, as amended.

The limitations provided by law upon the power

of a city to incur a bonded indebtedness not exceed-

ing fifteen (15%) per cent of the total assessed valua-

tion of taxable property in such city shall not apply

to any bonded indebtedness issued pursuant to the

provision of this act.

(II) In the case of a county, such election must

be held in accordance with the proceduie for the

holding of an election set forth in section 4088 of

the Political Code.

I
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must be held in accordance with the procedure for

the holding of an election set forth in sections 4.960

and 4.1063, inclusive, of the School Code.

(3) The refunding bonds need not be payable

out of taxes or special assessments levied or assessed

in the manner in which the bonds sought to be re-

funded were payable. By way of illustration of, but

not by way of limitation upon, the powers herein

granted, bonds payable by taxes levied in whole or

in part according to the assessed valuation of real

or taxable property in a district, may be refunded

by the issuance of refunding bonds so payable or by

the issuance of refunding bonds constituting specific

liens upon real i)roperty described in such refunding

bonds and subject to enforcement, collection and fore-

closure pursuant to the plan of readjustment.

In further illustration hereof but not by way of

limitation upon the powers herein granted, any city

is hereby authorized to issue such refunding bonds

substantially in the manner and form and with the

effect provided in the Improvement Act of 1911,

such refunding bonds to be payable and to entitle

the holders thereof to enforce, foreclose and collect

the same, as provided in said Improvement Act of

1911
;
provided, however, anything to the contrary

herein contained notwithstanding, no refunding

bonds shall be payable by the levy of taxes or special

assessment taxes upon all taxable property in a dis-

trict, unless the bonds sought to be refunded were

payable by the levy of taxes or special assessment

taxes upon all taxable property in a district.
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(J:) It shall be sufficient for the purposes of this

act that the petition shall set forth by reference or

othei-wise

:

(I) The procedure to be folloAved, respectively,

in the levy and collection of taxes, special assessment

taxes, or special assessments for the payment of such

refunding bonds.

(II) The character and effect of, and method of

enforcing the liens sought to be created by the issu-

ance of such refunding bonds.

(III) The rights of the holders of such refund-

ing bonds ux^on the issuance thereof.

(5) The refundinu' bonds herein authorized shall

include bonds to refund bonds secured by mipaid

assessments heretofore levied upon real property in

a district, and shall also include bonds to fmid or

refund or pay any obligation of such taxing district

whether reduced to judgment or not ,and whether

represented by any written instrument or not and

whether arising by contract, statute or otherwise.

(c) To adopt such ordinances as are necessary

to accomplish the purposes of this act or to provide

due process of law with respect to any proceedings

herein authorized. The officers of such taxing dis-

trict, or the officers referred to in section 2 hereof,

are hereby constituted a legislative body of the tax-

ing district for such purpose.

(d) To assess, levy and collect taxes, special as-

sessment taxes and special assessments and to en-

force the collection thereof in the mamier and with

the effect provided in the plan of readjustment.
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(e) 111 the event that the plan of readjustment

contemplates the issuance of refunding bonds payable

by special assessment taxes, or by special assessments

or reassessments, which will constitute liens upon real

property, the taxing district shall not have jurisdic-

tion to adopt the resolution mentioned in section 6

hereof unless, before the issue of the final decree or

order confirming the plan of readjustment, it holds

a hearing after notice thereof as herein provided. In

such event before the signing of the order or decree

of the Federal District Court approving the plan of

readjustment, the taxing district shall cause to be

given a notice, for a reasonable time and in a rea-

sonable manner, of its intention to adopt the resolution

mentioned in section 6 hereof after the issue of the

final decree or order and of the fact that by the plan

of readjustment it is proposed to levy special assess-

ments or reassessments or special assessment taxes

upon real property in the amounts and in the manner

«et forth in such plan of readjustment and of the time

and place when and where all persons interested in

any such assessments or reassessments or special as-

sessment taxes will be heard by such taxing district.

(f) The taxing district shall prescribe by ordi-

nance or resolution the manner of holding such hear-

ing and of giving notice thereof and the effect to be

given to its determination at such hearing.

(g) To cancel or reduce the taxes or special assess-

ment taxes heretofore levied or assessed by such taxins,"

district or in its behalf upon any taxable or real

property within such district, if such levy ot assess-

ment was for the purpose of paying the principal or
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interest on the bonds sought to be refunded by the

plan of readjustment, in the manner and as set forth

in such plan of readjustment, and the powers herein

granted shall include cancellation or reduction of in-

terest, penalties and costs that may be levied or

assessed upon such property within such district by

reason of any previous delinquency in the payment of

such taxes or special assessments.

(h) The provisions of the Special Assessment In-

vestigation, Limitation and Majority Protest Act of

1931 shall not be applicable to any pro'ceedings taken

under this act.

(i) The above enumeration of powers shall not be

deemed to exclude powers not herein mentioned that

may be necessary for or incidental to the accomplish-

ment of the purposes hereof.

Sec. 7a. Whenever any taxing district has hereto^

fore filed or purported or attempted to file a petition

under Chapter IX of the Federal Bankruptcy Stat-

ute or has taken or attempted to take any other pro-

ceedings under or in contemplation of proceedings

imder Chapter IX of the Federal Bankruptcy Statute,

all acts and proceedings of such taxing district and

of the governing board or body and of public officers

of such taxing district in connection with such peti-

tion or proceedings, are hereby legalized, ratified, con-

fii-med and declared valid to all intents and purposes

and the power of such taxing district to file such peti-

tion and take such other proceedings is hereby ratified,

confirmed and declared, but all such proceedings taken

after the date this act takes effect shall be taken in

accordance with and pursuant to this act.
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AN ACT
To amend an Act entitled "An Act to establish a uni-

fonn system of bankruptcy throughout the United

States'', approved July 1, 1898, and Acts amenda-

tory thereof and supplementary thereto.

Be it enacted by the Senate and House of Repre-

sentatives of the United States of 'America in Con-

gress assembled, That the Act of July 1, 1898, en-

titled "An Act to establish a unifoiTn system of bank-

ruptcy throughout the United States", as approved

July 1, 1898, and Acts amendatory thereof and sup-

plementary thereto be, and they are hereby, amended

by adding thereto a new chapter to read as follows:

"CHAPTER IX

"Provisions for the Emergency Temporary Aid of

Insolvent Public Debtors and to Preserve the

Assets Thereof and for Other Related Purposes

"Sec. 78. Declaration of policy.—There is hereby

found, determined, and declared to exist a national

emergency caused by increasing financial difficulties

of many local governmental units, which renders

imperative the further exercise of the bankruptcy

powers of the Congress of the United States.

"Sec. 79. Additional jurisdiction.—Until the ex-

piration of two years from the date this chapter takes



effect, in addition to the jurisdiction exercised in vol-

untary and involuntary proceedings to adjudge per-

sons bankrupt, courts of bankruptcy shall exercise

original jurisdiction in i)3'oceedings for the relief of

debtors, as provided in this chapter of this Act.

**Sec. 80. Municipal-debt readjustments.— (a) Any
mmiicipality or other political subdivision of any

State, including (but not hereby limiting the gen-

erality of the foregoing) any county, city, borough,

village, parish, town, or township, unincorporated tax

or special assessment district, and any school, drain-

age, irrigation, reclamation, levee, sewer, or paving,

sanitary, port, improvement or other districts (here-

inafter referred to as a 'taxing district'), may file

a petition stating that the taxing district is insolvent

or unable to meet its debts as they mature, and that it

desires to effect a plan of readjustment of its debts.

The petition shall be filed with the court in whose

territorial jurisdiction the taxing district or the ma-

jor part thereof is located and for am^ such district

having no officials of its own the petition shall be filed

by the municipality or political subdivision, the offi-

cials of which have power to contract on behalf of

said district or to levy the special assessments withui

such district. The petition shall be accompanied by

payment to the clerk of a filing fee of $100, which

shall be in addition to the fees required to be col-

lected by the clerk mider other chapters of this Act.

The petition shall state that a plan of readjustment

has been prepared, is filed and submitted with the

X)etition, and that creditors of the taxing district

ow^ning not less than 30 per centum in the case of
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drainage, irrigation, reclamation, and levee districts

and owning not less than 51 per centum in the case

of all other taxing districts in amount of the bonds,

notes, and certificates of indebtedness of the taxing

district affected by the plan, excluding bonds, notes,

or certificates of indebtedness owned, held, or con-

trolled by the taxing district in a fmid or otherwise,

have accepted it in writing. The petition shall be ac-

companied with such written acceptance and with a

list of all known creditors of the taxing district, to-

gether with their addresses so far as known to the

taxing district, and description of their respective

claims showing separately those who have accepted

the plan of readjustment, together with their sei3arate

addresses, the contents of which list shall not consti-

tute admissions by the taxing districts in a proceed-

ing under this chaptei' or otherwise. Upon the filing

of such a petition the judge shall enter an order either

approving it as properly filed under this chapter, if

satisfied that such petition complies with this chap-

ter and has been filed in good faith, or dismissing it,

if not so satisfied. If ci'editors holding 5 per centum

in amomit of the bonds, notes, or certificates of in-

debtedness shall, within ninety days after the first

IDublication of the notice provided for in subdivision

(c), clause (1), of this chapter, appear and contro-

vert the facts alleged in the ])etition, the judge shall

decide the issues presented, aud unless the material

allegations of the petition are sustained, shall dismiss

the petition.

''(b) A plan of readjustment within the meaning

of this chapter (1) shall include provisions modifying
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or altering the lights uf creditors generally, or of any

class of them, secured or unsecured, either through

the issuance of new secuiities of any character or

otherwise; and (2) may contain such other provisions

and agreements, not inconsistent v.ith this chaj^ter, as

the parties may desire.

'^No creditor shall be deemed to be affected by any

plan of readjustment unless the same shall affect his

interests materiall}^ and adversely, and in case any

controversy shall arise as to whether any creditor or

class thereof shall or shall not be affected, the issue

shall be determined by the judge after hearing upon

notice to the parties interested.

"The term 'securities' shall include bonds, notes,

and other evidences of indebtedness, either secured or

misecured, and certificates of beneficial interests in

property. The term 'creditors' shall include for all

purposes of this chapter all holders of clamis, debts,

securities, liens or other interests of whatever char-

acter against the taxing district or its property or

revenues, including clauns mider executory contracts

and for future rent, whether or not such claims would

othersvise constitute provable claims under this Act,

and all holders of judgments rendered against such

taxing district but excepting claims for salaries and

wages of officers and employees of the taxing district.

"For all purposes of this chapter any creditor may

act in person or by a duly authorized agent or com-

mittee. Where any committee, organization, group or

individual shall assume to act for or on behalf of

creditors, such committee, organization, group, or in-

dividual shall first file with the court in which the
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proceeding is pending- a list of the creditors repre-

sented hy such committee, organization, group, or in-

dividual, together with a statement of the amount,

class, and character of the indebtedness held by each

such creditor, and shall accompany the same with a

copy of the contract or agreement entered into be-

tween such committee, organization, group, or indi-

vidual and the creditors represented by it or them,

which contracts shall disclose all compensation to be

received directly or indirectly by such agent or com-

mittee.

"(c) Upon approving the petition or at any time

thereafter the judge (1) shall require the taxing dis-

trict to give such notice as the order ma}' direct to

creditors, and to cause publication, to be made at least

once a week for three successive weeks, of a hearing,

to be held within ninety days after the approval of the

petition for the purpose of considering the plan of

readjustment filed with the petition and of any

changes therein or modifications thereof which may be

proposed; (2) if a plan of readjustment is not ac-

cepted and approved within such reasonable period as

the judge may fijv, or, if accepted and approved, is not

confirmed, the judge may, after hearing, either extend

such period not exceeding one year from the date of

the filing of the petition, or dismiss the proceedings as

the interests of the creditors may equitably require:

Provided, however^ That if a plan shall not be ac-

cepted and approved within one year from the date of

the filing of the petition, the judge, after hearing, may
continue the proceeding for not exceeding two years

from the date of the filing of the petition, with the
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written consent of creditors of the taxing district hold-

ing more than one half in amount of all claims affected

by the plan; (3) shall require the taxing district at

such time or times as the judge may direct, and in

lieu of the schedules required by section 7 of this Act,

to file such schedules and submit such other informa-

tion as may be necessary to disclose the conduct of the

affairs of the taxing district and the fairness of any

proposed plan; (4) shall determine a reasonable tune

and manner in which the claims and interests of credi-

tors may be filed or evidenced, and, for the purposes

of the plan and its acceptance, the division of creditors

into classes according to the nature of their respective

claims and interests; and may, for the purposes of

such classification, classify as an unsecured claim the

amount of any secured claim in excess of the value of

the security thereof, such value to be determined in

accordance with the provisions of chapter 57, clause

(h), of this Act; (5) may, with the authorized written

approval of the taxing district, direct the rejection of

contracts of the taxing district executory in whole or

in part; (6) shall cause reasonable notice of such

determination and of all hearings for the considera-

tion of the proposed plan, or the dismissal of the pro-

ceedings, or the allowances of fees or expenses, to be

given creditors by publication or otherwise; (7) may

require the taxing district to open its books, records,

and files to the inspection of any creditor of the tax-

ing district during reasonable business hours; (8)

may allow a reasonable compensation for the services

rendered and reimbursement for the actual and neces-

sary expenses incurred in coimection with the proceed-
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ing and the payment of special masters, readjustment

managers and committees or other representatives of

creditors of the taxing district, and the attorneys or

agents of any of the foregoing; and appeals may be

taken, from the orders making such allowances, to the

Circuit Court of Appeals for the circuit in which the

proceeding under this chapter is pending, independ-

ently of other appeals which may be taken in the pro-

ceedings, and such appeals shall be heard, summarily;

Provided, however, That no fees, compensation, reim-

bursement, or other allowances for attorneys, agents,

committees, or other representatives of creditors shall

be assessed against the taxing district or paid from

any revenues, property, or funds except in the man-

ner and in such sums, if any, as may be provided for

in the plan of readjustment; (9) in addition to the

provisions of chapter II of this Act for the staying of

pending suits, the court may upon notice enjoin or

stay until after final decree, the commencement or

continuation of suits against the taxing district, or any

officer or inhabitant of the taxing district, on accoimt

of the indebtedness of such taxing district, or to en-

force any lien or to enforce levy of taxes for the pay-

ment of any such indebtedness: Provided, however,

That the judge may enter an interlocutory decree pro-

viding that the plan shall be temporarily operative

with I'espect to all indebtedness affected thereby and

that the payment of the principal or interest, or both,

of such indebtedness shall be temporarily postponed

or extended or otherwise readjusted in the same man-

ner and upon the same terms as if such plan had been

finally confirmed and put into effect, and upon ih^
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entry of such decree the principal or interest, or both,

of such indebtedness v\hich has otherwise become due,

or which would otherwise become due, shall not be or

become due or payable, and the jjayment of all such

indebtedness shall be posti)oned during the period in

which such decree shall remain in force; and (10) may

refer any matters to a special master, for consideration

and report upon specified issues; but (11) shall not,

by any order or decree, in the proceeding or otherwise,

interfere with (a) any of the political or govern-

mental powers of the taxing district, or (b) any of

the property or revenues of the taxing district neces-

sary in the opinion of the judge for essential govern-

mental purposes, or (c) any income-producing prop-

erty, imless the plan of readjustment so provides. The

taxing district shall be heard on all questions. Any

creditor shall be heard on the question of the proposed

confirmation of the plan, and, upon filing a petition

for leave to intervene, on such other questions arising

in the proceeding as the judge shall determine.

"(d) The plan of readjustment shall not be con-

firmed mitil it has been accepted in writing, filed in

the proceeding, by or on behalf of creditors whose

claims have been allowed holding two thirds in amount

of the claims of each class whose claims have been

allowed and would be affected by the plan, and by

creditors holding 66% per centiun in the case of drain-

age, irrigation, reclamation, and levee districts and

creditors holding 75 per centmn in the case of all other

taxing districts in amount of the claims of all classes

of the taxing district affected by the plan, but ex-

cluding claims owned, held, or controlled by a tax-
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ing district, and such plan has been accepted and

approved by the taxing district in a writing filed

in the proceeding, signed in its name by an authorized

authority: Provided, however, That it shall not be

requisite to the confirmation of the plan that there

be such acceptance by any creditor or class of credi-

tors (a) whose claims are not affected by the plan,

or (b) if the plan makes provision for the payment

of their claims in cash in full, or (c) if provision

is made in the plan for the protection of the interests,

claims, or liens of such creditors or class of creditors.

"(e) After hearing such objections as may be

made to the plan, the judge shall confirm the plan

if satisfied that (1) it is fair, equitable, and for the

best interests of the creditors, and does not discrimi-

nate unfairly in favor of any class of creditors; (2)

complies with the provisions of subdivision (b) of

this chapter; (3) has been accepted and approved

as required by the provisions of subdivision (d) of

this chapter; (4) all amounts to be paid by the tax-

ing district for services or expenses incident to the

readjustment have been fully disclosed and are rea-

sonable; (5) the offer of the plan and its acceptance

are in good faith; and (6) the taxing district is

authorized by law, upon confirmation of the plan, to

take all action necessar}^ to carry out the plan. Be-

fore a plan is confirmed, changes and modifications

may be made therein, with the approval of the judge

after hearing upon notice to creditors, subject to the

right of any creditor who shall previously have ac-

cepted the plan to withdraw his acceptance, within a

period to be fixed by the judge and after such notice
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as the judge may direct, if, in the opinion of the

judge, the change or modification will be materially

adverse to the interest of such creditor, and if any

creditor having such right of withdrawal shall not

withdraw within such period, he shall be deemed to

have accepted the plan as changed or modified: Pro-

vided, however, That the plan as changed or modified

shall comply with all the provisions of this subdivi-

sion.

''(f) Upon such confirmation the provisions of

the plan and of the order of confirmation shall be

binding upon (1) the taxing district, and (2) all

creditors, secured or unsecured, whether or not

affected by the plan, and whether or not their claims

shall have been filed or evidenced, and if filed or

evidenced, whether or not allowed, including creditors

who have not, as well as those who have, accepted it.

"(g) In the event the judge shall disapprove the

plan he shall file an opinion stating his reasons for

such disapproval. If he approve the plan, the final

decree shall discharge the taxing district from those

debts and liabilities dealt with in the plan except as

provided in the plan; and upon the entry of such

decree the juridiction of the court in such proceeding

shall cease.

''(h) A certified cop.y of the final decree or of

an order confinning a plan of readjustment, or of

any other decree or order entered in a proceeding

under this chapter, shall be evidence of the jurisdic-

tion of the court, the regularity of the proceedings

and the fact that the decree or order was made. A
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cei'tified copy of an order directing the transfer of

any property dealt wdth by the plan, shall be evi-

dence of the transfer of title accordingly, and if

recorded as conveyances are recorded shall impart

the same notice that a deed, if recorded, would impart.

"(i) In proceedings under this chapter and con-

sistent with the provisions thereof, the jurisdiction

and powers of the court, the duties of the taxing

district and the rights and liabilities of creditors, and

of all persons with respect to the taxing district and

its property, shall be the same as if a voluntary pe-

tition for adjudication had been filed and a decree

of adjudication had been entered on the day when

the petition of the taxin,2; district was approved.

''(j) This chapter shall take effect and be in

force from and after the date of the approval of this

amendatory Act and shall apply as fully to taxing

districts and their creditors, whose interests or debts

have been acquired or incurred prior to such date, as

to taxing districts and their creditors, whose interests

or debts are acquired or incurred after such date.

''(k) Nothing contained in this chapter shall be

construed to limit or impair the power of any State

to control, by legislation or otherwise, any political

subdivision thereof in the exercise of its political or

governmental powers, including expenditures there-

for, and including the power to require the approval

by any govermnental agency of the State of the filing

of any petition hereunder and of any plan of read-

justment, and whenever there shall exist or shall

hereafter be created under the law of any State anv



agency of such State authorized to exercise supervision

or control over the fiscal affairs of all or any political

subdivisions thereof, and whenever such agency has

assumed such supervision or control over any political

subdivision, then no petition of such political subdivi-

sion may be received hereunder unless accompanied by

the written approval of such agency, and no plan of

readjustment shall be put into temporary effect or

finally confirmed without the written approval of such

agency of such plans.

" (1) If any provision of this chapter, or the appli-

cation thereof to any person or circumstances, is held

invalid, the remainder of the chapter, or the applica-

tion of such provision to other persons or circum-

stances, shall not be affected thereby."

Approved, May 24, 1934, 12 :20 p. m.


